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The question, Who stands any loss? is important 
both to the bank and to... 


The User of a Bank’s Night Depository 
Facilities 
By G. 0. DYKSTRA 


Reprinted with the permission of the editors of Michigan Business Review 


The extreme skeptic has little confidence in the efficient 
operation of the moving part of a corner mail box and, for that 
reason, vigorously shakes the device when posting a letter. 
Such a doubter may be just the person to place in charge of 
making deposits in the night depository facilities provided by 
banks. Assuming that a deposit was actually made and that 
the bank never received it—then, what happened to it? Some 
users have been known to find a prior user’s deposit still on 
the shelf and to remark, “Of course, I shook it down the chute.” 
Because of this, it is permissible to assume that a second dis- 
honest user might snatch a lodged, prior deposit from the 
chute. Although the question as to how a loss could have 
occurred excites curiosity and causes speculation, a more im- 
portant issue is presented. There arises, in case of loss, the 
legal problem of who—as between the user and the bank—was 
carrying the risk. 


About the author— 

Gerald O. Dykstra is Professor of Business Law in the School of Business Administra- 
tion of the University of Michigan. His three degrees—A.B. 1927, LL.B. 1930, and 
M.B.A. cum laude 1935—are all from the University of Michigan. He is a past president 
of the American Business Law Association and is co-author of textbooks on the follow- 
ing: Business Law, Business Law of Aviation, Government and Business. He instructs 
also in the University of Michigan Bank Training Program. 
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Why do bank customers use the night depository facilities 
offered by banks? Is it because they believe that such afford 
more protection against robbery, burglary, and fire than their 
own pocket, safe, or cache, or is it because they think that such 
use passes the risk of loss to the bank? The former should 
motivate the customer’s patronage. The legal steps necessary 
to establish a case against the bank for recovery of a loss are 
difficult. 

First, there is the question whether use of the night de- 
pository facilities creates a bailment relationship. 

Second, if the relationship is one of bailment there is the 
further question as to whether public policy prevents the 
parties from agreeing that the deposit shall be at the sole risk 
of the user. 

Third, if there is a bailment but no exoneration agreement, 
there is the question of whether the bank has successfully re- 
butted the user’s prima facie case by showing that it used 
reasonable care to prevent loss. 


I. Bailment Distinguished from Rental of Space 
An essential element of bailment is possession in the bailee. 
The possession necessary to establish the bailment relationship 
is a lawful—that is, a non-tortious—possession in the sense of 
dominion, custody, and control of the chattels of another. The 
possession must be exclusive and independent of the bailor. 
The following statement from Volume 49 of the Michigan 
Law Review at page 621 is pertinent: “Although the concept 
of possession is an elusive one, it is generally agreed that there 
must be a union of physical control and a manifested intention 
to exercise control over the thing possessed.” Where such 
possession is lacking there is no bailment relationship and the 
transaction may be regarded as analogous to that of landlord 
and tenant. It may be the granting of a privilege, a license, 
a lease, or even a special contract to watch over and protect, 
but still, because of the lack of possession, not a bailment. 


Parking Lot Cases 
When a driver leaves a car on a parking lot and the vehicle 
is stolen the question arises as to whether a bailment relation- 
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ship was created between the driver and the parking lot opera- 
tor. Where the driver parks his own car, locks it, and takes 
the keys with him there is a rental of space, not a bailment. 


Locker Cases 
In cases involving the loss of goods from a locker in a rail- 
road station’ or a locker in a bowling alley’ the courts pointed 
out that in a “common law bailment possession of property is 
transferred from the bailor to some human being representing 
the bailee.” ‘There is no bailment relationship in the locker 
cases because the user who retains the key thereby retains 
physical control without intent to relinquish control and 
dominion to the owner of the locker. ‘The courts reason that 
the transaction is analogous to landlord and tenant, rather than 
to common law bailment; that the user is a lessee of space upon 

the premises where the goods are left. 


Restaurant Cases 

A hat and coat, hung on a hook provided by a restaurant, 
are still accessible to the owner and there is no bailment. This 
is true even where a waiter helps one off with his wraps and 
hangs them on a nearby hook. Such assistance is a mere 
courtesy. There is no acceptance of possession in the sense of 
assuming control of the wraps to the exclusion of the patron. 
Since there is no bailment, signs reading ‘““Watch Your Own 
Hat and Coat,” really mean what they say. The restaurant 
operator, not having possession, is not a bailee and therefore, 
by his posted sign, rightly suggests that you had better keep 
your eye on your coat. Of course, in the case of the checkroom 
in a restaurant, night-club, or depot where possession of wraps 
or parcels is delivered over the counter and a numbered check 
given for identification, control passes from the depositor and 
a bailment is created. 

With this background of common law bailment in mind, 
consider the facts as to how a bank’s night depository facilities 
operate and whether they show possession of the deposit in the 
bank and if so, when. 


1 Marsh v. American Locker Co. 72A (2)343, NJ. (1950). 
2 Cornelius v. Berinstein, 60 N.Y.S. (2) 186 (1944). 
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Depository Equipment and Procedure 

The type of depository may vary but this is the description, 
in effect, as given by the court in Kolt v. Cleveland Trust Com- 
pany.’ The bank furnishes the customer with a numbered 
sack in which he places the currency and commercial paper. 
The sack is provided with a padlock and the customer has the 
only key. In the outer wall of the bank is a small metal door 
fitted with a locking device. ‘The customer is given a key to 
this door which is necessary to open it but it may be locked by 
merely closing it tight. Inside-this opening is a metal chute, 
three feet long, which leads into a safe or vault inside the bank. 
The top of this chute has a swinging door constructed very 
much like the receiving door of a parcel mail box used by the 
United States Post Office Department. When the swinging 
door is pulled down it brings up a shelf which completely 
closes the chute. ‘The sack containing the deposit is placed on 
the shelf and, on release, the inner door swings up closing the 
chute and dropping the shelf down so the sack falls through 
the chute and into the vault. In the morning this vault is 
opened by two bank employees; one has a key, the other the 
combination. ‘They remove the sacks, record the sack number 
and deliver each sack to the proper cashier’s cage where the 
customer must call for his sack and then, after unlocking the 
padlock, he makes his deposit in the usual manner. 


Does Use Constitute Bailment? 

Clearly, when the bank employees remove the sacks from 
the vault there is such possession as to make the bank a bailee. 
But, what is the relationship from the time the customer places 
the sack on the shelf until a bank employee physically pos- 
sesses it? 

Inquiry of Mr. Sheldon S. Reynolds of Arter, Hadden, 
Wykoff & Van Duzer, Cleveland, Ohio, counsel for the bank 
in the Ohio case of Kolt v. Cleveland Trust Co., supra, dis- 
closes that, in their brief in the Appellate Court and in oral 
argument before the Court, the proposition was set forth that 
there was no bailment because the bank had no knowledge of 


389 Ohio App. $47 (1950); 156 Ohio St. 26 (1951). 
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the receipt of the night depository sack. However, the Ohio 
Appellate Court held that a bailment relationship was created 
when the deposit was placed in the chute. It said: “If, in 
fact, the night deposit bag or sack of the plaintiffs was placed 
in the night deposit chute in the proper manner, the relation- 
ship between the bank and the plaintiffs, from such time as a 
night deposit was so placed in the chute until it was subse- 
quently returned to the depositor as provided by the terms of 
the contract, was that of bailor and bailee. This is so because 
by the terms of the contract the bank furnished the plaintiffs 
with a key with which to operate the night deposit door in 
taking advantage of the night deposit facilities. The bank, 
therefore, would be held to have accepted a deposit made in 
accordance with the terms of the contract, which acceptance 
created the bailor-bailee relationship. Such a relationship of 
bailor and bailee would continue until the bailor or his duly 
constituted representative called for it, as provided by the 
contract. As soon as the bailor or his representative received 
it, the relationship of bailor and bailee would be at an end, 
and if the contents of the bag were then deposited, the relation- 
ship of debtor and creditor would be created.” 

Although the Court decided there was a bailment relation- 
ship, the bank won in this litigation in both the Court of Ap- 
peals and in the Ohio Supreme Court. The favorable decision 
resulted because of a clause in the contract to the effect that a 
deposit was at the sole risk of the depositor. 


Il. Validity of Agreements Exonerating the Bailee 


A bailee whose principal business is the accepting of goods 
for safekeeping is called a professional bailee. Ordinarily, he 
deals with the public on a uniform basis. Frequently, there is 
an inequality of bargaining power between him and his bailor 
and little opportunity for the latter to take his business else- 
where. Examples are parcel, check-rooms, parking lots, and 
warehouses. 

Limitations by Professional Bailee 

There is an increasing tendency of courts to rule that such 

professional bailees may not, by contract, exempt themselves, 
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from liability for loss due to their negligence. Obviously, any 
such exemption is ineffective where the bailor has not expressly 
or impliedly agreed to it as where the exemption is printed on 
an identification ticket stub which the bailor did not read or 
contained in a posted sign which he did not see. But even 
where the exemption is called to the bailor’s attention and he 
agrees thereto, the courts are holding that such exemption is 
ineffective in the case of the professional bailee. One must not 
confuse these attempts to exempt the bailee from all liability 
with those agreements limiting the amount of his liability. 
Because the patronage is compulsory and bargaining strength 
is unequal, it is considered as against public policy to permit 
a professional bailee to accept fees for the safekeeping of goods 
and then by an exculpatory clause in the bailment contract to 
relieve itself from all liability—even for its own negligence. 

Some courts hold that such a bailee should not even be per- 
mitted to limit the amount of its liability. 


Limitations by Ordinary Bailee 

In an ordinary bailment relationship — in contrast to the 
professional bailment — arm’s length bargaining is present 
along with opportunity of choice. Furthermore, the parties 
deal with each other on an individual basis. Hence any agree- 
ment honestly made, either expressly or by implication, which 
limits or even exempts the bailee entirely from all liability for 
loss or damage, even due to its own negligence is not invalid 
as being against public policy. Under these conditions of free 
choice, the attitude of the courts is that recognition should be 
given to the principle of freedom of contract and that the 
parties, as free agents, may make any agreement they wish. 

In the Ohio case of Kolt v. Cleveland Trust Company, 
supra, it was successfully argued that it was not against public 
policy for the parties to provide, contractually, that each de- 
posit was at the risk of the depositor. The bank was an ordi- 
nary, not a professional, bailee. The customer had a choice of 
using, or not using, available night depository facilities. And 
the bank was free to make such facilities available on any terms 
it chose. The contract between the parties in that case con- 
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tained this provision: “The undersigned expressly understands 
and agrees that each use or attempted use by the undersigned 
of the night depository facilities shall be at the undersigned’s 
risk at all times.” 


Concerning this provision, the Ohio Court of Appeals said: 
“Of necessity, no one representing the bank is present when a 
night deposit is made. Whether such deposit has actually 
been made must be established in every event by the evidence 
of the depositor. It would therefore be a very natural position 
of the bank to take that until the sack is actually accounted for 
by the bank’s clerks in the ordinary procedure of accounting 
for night deposit sacks such deposits should be at the risk of 
the depositor. Such a contract is not void as against public 
policy.” 

A Summary 

In their Brief, in the Ohio Supreme Court, counsel for the 
bank summarized as follows: “Night depository facilities are 
made available for the convenience of the depositor. The ac- 
ceptance of these facilities has become more widespread in 
recent years. The opportunity for fraud is made possible be- 
cause of the very manner in which the deposits are made. The 
application of the general rules of bailment, viz. the presump- 
tion of negligence which arises upon proof of delivery and 
failure of redelivery makes the avenue of dishonesty a tempt- 
ing highway with facility of travel. To remove this temptation 
and to bar such traffic is the purpose of the night depository 
agreement. Both parties to the contract should be bound by 
its terms, since it is entered into by them dealing at arm’s 
length without compulsion and with equality of bargaining 
power.” 


The Ohio Supreme Court, in its opinion affirming the judg- 
ment of the Appellate Court, concluded: “The Court of Ap- 
peals was not in error in its view that ‘where the circumstances 
are such that the possession ‘of another’s property is attended 
with unusual risks, the parties dealing at arm’s length as free 
agents may lawfully make any reasonable provision therefor 
as the circumstances justify.’ ” 
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Types of Agreements 

With the pattern established that the parties are free to 
make any contract they wish, it is possible that the result here 
obtained could also be reached in another manner. The view 
outlined above admits there is a bailment relationship but holds 
that in this type of bailment the bailee may exempt himself 
from liability. Another approach to this same result might 
be this: The depository agreement might provide that the use 
of the facilities should not be deemed to establish a bailment 
relationship between the parties until the bank’s employees 
obtain physical possession of the deposit; that from the time a 
user deposits a sack within the facilities until the morning of 
the next banking day when actual physical possession is taken 
by a human being representing the bank, the use of the facili- 
ties shall be considered as merely a rental of space with no duty 
on the bank to watch or protect any deposit. Some depository 
agreements hint at this view by language to the effect that 
until a bag is found and receipted for on the next banking day, 
it is to be conclusively presumed that no bag was placed in the 
night depository vault. Other banks, however, operate with a 
depository agreement which boldly admits there is a bailment 
relationship without attempting any exoneration, and provides 
in effect that the relationship between the user and the bank is 
understood to be that of bailor and bailee and the bank shall 
exercise only the limited care expected of gratuitous bailees. 


Ill. Bailment Agreement Without Exculpatory Clause 

Where the depository agreement admits a bailment but 
contains no clause placing the sole risk on the bailor, and may 
provide that the bailee must exercise some degree of care, the 
bank is still not easily subjugated to liability for any loss. In 
seeking recovery for loss of, or damage to, bailed chattels there 
are divergent views as to who must assume the burden of proof. 
However, the prevailing view is that the burden of proof rests 
with the bailor throughout, but the burden of going forward 
with the evidence may rest on the bailee. Thus, when the 
bailor’s testimony shows a deposit and a loss, he establishes a 
presumption of negligence on the part of the bailee and is said 
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to have made a prima facie case. The bailee then has the duty 
of explaining the loss or showing that it occurred without fault 
on his part. When the bailee’s evidence is sufficient to counter- 
balance the presumption of negligence he is said to have re- 
butted the bailor’s prima facie case. The legal presumption 
of negligence being thus destroyed and the burden of proof 
being on the bailor—unless he can prove specific negligence— 
the bailee will win. 
Rebutting Prima Facie Case 

Applying these principles of burden of proof to the night 
depository situation, a bank, when sued because of a loss, might 
be able to rebut the bailor’s prima facie case and win a dismis- 
sal. In Bernstein v. Northwestern National Bank of Phila- 
delphia,* the user of night depository facilities recovered against 
the bank, but in that case there was no clause, as in the Ohio 
case, limiting the bank’s liability. Furthermore, in that case, 
the bank, unlike the New York safe deposit case, was unable 
to rebut the user’s prima facie case. In the Bernstein case, 
after holding the relationship to be a bailment for mutual 
benefit, the court said: “From the defendant’s evidence it was 
a fair inference for the jury that the bank was negligent... . 
The loss might have resulted from one or a combination of acts 
charging the bank with lack of due care. The safe at the bot- 
tom of the chute was closed off by a panel door from a booth 
used by safety deposit box customers of the bank. The door 
was kept locked and there was a second lock on the safe which 
had to be released before the combination dial could be manipu- 
lated. The keys to these two locks were kept in an open drawer 
in the tellers’ cage from which anyone inside the bank might 
take them after banking hours. With the keys one could gain 
access to the safe and could open it if he knew the combination. 
Under the practice of the bank, two designated tellers on each 
occasion went to the safe and together removed the night de- 
posits and carried them to the tellers’ cage. The procedure 
contemplated double custody of the deposits. On the morning 
in question, however, one teller went alone. He released both 
locks and opened the safe by means of the combination. He 


441A.(2) 440, 157 Pa. Sup. 78 (1945). 
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found between 20 and 25 separate deposit bags in the safe and 
took them to the tellers’ cage. To carry all of them at one time 
would require some care and skill. Plaintiff’s deposit might 
have dropped from his arms during the process without his 
knowledge, either in the booth or elsewhere in the bank where 
it could have been pickd up and appropriated by anyone hav- 
ing access to the place. Other circumstances tend to indicate 
lack of ordinary diligence and care on the part of the bank.” 


IV. Conclusions 


1. Although the courts have held that a bailment relation- 
ship exists between the bank and a user of its night depository 
facilities, the agreement could conceivably be drafted so as to 
preclude the establishment of a bailment until the bank’s em- 
ployees obtain physical possession of the deposit. 


2. The agreement may admit, expressly or by construction, 
a bailment relationship at the time a deposit is made but con- 
tain a clause placing the sole risk of loss on the bailor. 


8. Even if the agreement admits a bailment relationship 
but does not contain an exculpatory clause, the bank, in case 
of loss, may be able to rebut the user’s prima facie case and 
thus win a dismissal unless the bailor can prove specific negli- 
gence. 


* * * 


In view of the above possibilities it would appear that the 
customer who purchases the use of the bank’s night depository 
facilities is not always shifting liability to the bank in case of 
loss of the deposit but merely availing himself of facilities for 
safekeeping which seem to be superior to anything he possesses. 
For the user’s own protection it would not be amiss to employ 
the skeptic’s mail box-shaking procedure when making a night 
deposit. 





BANKING DECISIONS 


In this department are published each month all of the important deci- |i __ 
sions of the Federal and State Courts mvolving questions pertaining |f 
to the law of banking and negotiable instruments. The experiences | 
they disclose deserve careful attention and study of bankers, bank 
counsel, the depositor and the bank student seeking advancement. 


Liability of Collecting Bank Failing to 


Obtain Indorsements on Checks 


The plaintiffs purchased certain accounts from All State 
Sales Co., Inc., giving some 16 checks in payment over a period 
of time aggregating about $21,000. These checks were drawn 
on the Manufacturers Trust Company and cleared through 
the Public Bank. In fact All State Sales Co., Inc. maintained 
no account with the Public Bank, however, a partnership, All 
State Sales Co., did maintain an account with the Public Bank 
and it was in this account that the checks were deposited. None 
of the checks contained any indorsement. 


The plaintiffs claimed they had been defrauded in the pur- 
chase of the accounts and sought to hold the Public Bank 
liable to them on the ground that by failing to require any 
indorsement, the Public Bank had facilitated the diversion of 
the funds from the corporation to the partnership thus render- 
ing the corporation insolvent. Kinstlinger et al. v. Manufac- 
turers Trust Co., Supreme Court, Appellate Division, 117 
N.Y.Supp. 2d 147. Absolving the bank from any liability the 
court stated: 


In this case Public Bank is merely the collecting bank. Whatever its 
knowledge of the All State partnership, it knew nothing of the All State 
corporation, except presumably‘ the fact of existence, the similarity of 
name, and the further fact of some relationship. The 16 checks were 


spread over a period of many months. They ranged in amounts from as 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §1244. 


131 








182 THE BANKING LAW JOURNAL 


little as $558.50 to as much as $2721.48. There was no reason from these 
facts to assume anything other than business exchanges of some unex- 
plained but probably innocent sort between the All State corporation 
and the All State partnership... . 


Plaintiffs, of course, point to the allegation of improper or absent en- 
dorsement on the 16 checks as sufficient to fix liability on Public Bank by 
putting it on notice. The answer in the first instance is that Public Bank 
did not pay out the money on these checks; it was but the collecting 
agent. Assuming, however, that the defective or omitted endorsements 
were sufficient to put Public Bank on some kind of notice, what might 
Public Bank have accomplished by way of inquiry? Had it called the 
defective or omitted endorsements to the attention of the All State 
partnership, the personnel being the same as the All State corporation, 
as plaintiffs tell us, the endorsements would have been easily and 
speedily corrected or supplied. And nothing of the underlying fraud 
and conspiracy would have risen to the surface... . 

In other words, the duty to inquire, breached, will create liability, if 
inquiry could have revealed what would have deterred the inquirer from 
doing what he did or from omitting what he failed to do. There is 
nothing in the pleading suggesting that if Public Bank had inquired, 
because of the defective endorsements, it would have ascertained any- 
thing pertinent to the fraud or conspiracy. There must be some relation 
between that circumstance which puts one on notice and the facts 
which, if discovered, would have fixed liability if disregarded. Put 
another way, the defective endorsements had nothing to do with the 
fraud or conspiracy. They were, so far as plaintiffs’ claims are con- 
cerned, an irrelevant irregularity. . . . 


The practical necessity for the rule announced was stated 
by the court as follows: 


The preceding analysis but formulates a practical and reasonable 
result. The effect in banking and commercial practice of a rule that 
would place liability on a collecting bank in circumstances as alleged 
here would be destructive and an unjustified impediment to the flow of 
commerce. No taint of immorality, of negligence, or breach of con- 
tractual relation toward the drawers of these checks by the bank is or 
can be claimed. A collecting bank that sought to stir up the inquiry 
that plaintiffs would require this bank to have undertaken would be a 
nuisance to parties engaged in commerce. Many are the affiliated 
enterprises, corporate and non-corporate, that engage in specialized and 
exchange transactions among themselves, in connection with their trade 
with “outsiders.” There was nothing in this case, insofar as the bank 
was concerned, to indicate that the transactions between the All State 
corporation and the All State partnership were not of that character 
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and quite regular in purpose and effect. Something more than an 
irrelevant technical defect in endorsements of negotiable instruments 
is required before a mere collecting bank should halt in the performance 
of its duty of collection and demand explanation of the transaction for 
which it is but a conduit of the commercial paper issued in the financing 
of the transaction. 





Liability of Collecting Bank for Defaults 
of Correspondent Bank 


Inland Refining Company forwarded a bill of exchange 
through the Royall National Bank for collection from the 
drawee in Tyler, Texas. The Royall National Bank trans- 
mitted the bill to its correspondent bank, Tyler State Bank & 
Trust Company at Tyler, Texas. Inland Refinery contended 
that the Tyler bank failed promptly to return the bill upon 
dishonor by the drawee. Had the Tyler bank promptly re- 
turned the bill, Inland Refining Company claimed, the latter 
would not have sold additional petroleum products to the 
drawee and would have been in a position to proceed vigorously 
to collect the amount due on the dishonored bill. 

The Inland Refining Company brought suit against the 
Royall National Bank claiming it was liable for the defaults 
of its correspondent bank. The court ruled that if the Royall 
Bank transmitted the bill with due diligence to a proper and 
reputable correspondent at or near the place where collection 
was to be made it would not be liable to the Inland Refining 
Company. 

The same result would follow in at least the following states 
which have adopted the Bank Collection Code: Idaho, Indiana, 
Kentucky, Maryand, Michigan, Missouri, Nebraska, New 
Jersey, New Mexico, New York, Oklahoma, Oregon, Penn- 
sylvania, South Carolina, Texas, Washington, West Virginia, 
Wisconsin, Wyoming. Robinson v. Inland Refining Co., Court 
of Civil Appeals of Texas, 253 S. W. 2d 80. The opinion of 
the court is as follows: 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §398. 
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MONTEITH, C. J.—This suit was brought by appellee, Inland 
Refining Company, in the District Court of Anderson County, Texas, 
for recovery from Howard W. Robinson and Tyler State Bank & Trust 
Company and Royall National Bank of Palestine, of the sum of $3,368.64, 
the amount due on six drafts or bills of exchange. Howard W. Robinson 
and Tyler State Bank & Trust Company filed pleas of privilege to be 
sued in Smith County, the county of their residence. The pleas of privi- 
lege were tried and overruled. Both Tyler State Bank & Trust Com- 
pany and Royall National Bank of Palestine were dismissed as parties 
to the suit during the trial of the case. The suit was tried on its merits 
before the court without a jury, and judgment was rendered against this 
appellant, and in favor of appellee. 


Appellant relies, in the appeal, on three points of assigned error. 
Under his first two points, he relies on the fact that the trial court erred 
in overruling pleas of privilege, for the reason that appellee had failed 
to allege or prove a cause of action against the resident defendant, Royall 
National Bank of Palestine, which was a necessary venue fact to sustain 
venue of the suit in Anderson County under Subdivision 4 of the Venue 
Act, V. A. T.S., Art. 1995. Appellant contends that the trial court erred 
in rendering judgment against him since appellee had sued appellant 
upon drafts, and that it had failed to prove that appellant accepted the 
drafts, which was necessary to render appellant liable. 


It is undisputed in the record that appellant Howard W. Robinson, 
and Tyler State Bank & Trust Company were residents of Smith 
County, Texas. 


In the case of Sanford v. Burrus Feed Mills, Tex. Civ. App., 179 
S. W. 2d 428, it was held that where venue is based upon Subdivision 4 
of Art. 1995, V. A. T. S., the plaintiff must allege a joint action against 
the resident defendant and the nonresident defendant, or a cause of ac- 
tion against the resident defendant so intimately connected with the 
cause of action against the nonresident defendant that the two may be 
joined under the rule intended to avoid a multiplicity of lawsuits and 
prove a cause of action against the resident defendant. Citing Stock- 
yards National Bank v. Maples 127 Tex. 633, 95 S. W. 2d 1300; Hurley 
v. Reynolds, Tex. Civ. App., 157 S. W. 2d 1018; Griggs Canning Co. v. 
Josey, Tex. Civ. App., 165 S. W. 2d 201. 


In 43 Tex. Jur., page 753, it is said that, “For a case to come within 
subdivision 4 of R. S. art. 1995 (see para. 34), it is in general necessary 
that the cause of action against all the defendants be the same; the 
cause of action must be a joint one or, at least, the cause against the 
resident defendant must grow out of the same transaction and be so in- 
timately connected with the cause against the nonresident defendant 
that the two should be joined under the rule intended to avoid a multi- 
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plicity of suits... .” and “there is an improper joinder where the cause 
against the resident is separate and distinct from that against the other 
defendants.” Citing authorities. 


Appellant’s contention is that appellee failed to allege a cause of ac- 
tion against the resident defendant. Royall National Bank. 


Under the rule announced in the Sanford v. Burrus Feed Mills case, 
supra, it was held to be necessary for appellee to show that it had al- 
leged a joint cause of action against the resident and nonresident de- 
fendant. Appellee alleged in its pleading that the Royall National Bank 
owed the plaintiff a duty to handle the drafts sued on promptly but 
that contrary to their duty, they had failed to promptly return the 
drafts; that if the Royall National Bank had promptly handled the 
drafts in due course of business, appellee would have been in a position 
to protect itself and would have refused to sell petroleum products to 
the appellant, and would have then been in position to proceed vigo- 
rously to attempt to collect the amount of the first drafts which were 
returned unpaid. Appellee alleged in its pleadings it would have been 
in position to collect the amount of the first draft or drafts. Appellee 
further alleges that the Royall National Bank received the drafts to be 
collected in Tyler and forwarded them to the Tyler State Bank & Trust 
Company and that appellee instructed Royall National Bank to trans- 
mit them immediately to the Tyler State Bank & Trust Company at 
Tyler, Texas, for presentation to Howard W. Robinson, in due course 
of business, and that they were to be returned to the said Royall 
National Bank if they were not paid. Appellee does not allege that the 
Royall National Bank failed to forward the drafts from the bank to the 
Tyler State Bank & Trust Company. Appellee alleges that the bank 
failed to return said drafts. 


In the ease of Tillman County Bank v. Behringer, 113 Tex. 415, 
257 S. W. 206, 207, 36 A. L. R. 1302, in which the facts are similar to 
those in the instant case, the Supreme Court of this State held that, 
“when a bank receives negotiable paper to be collected at a distant 
point, and transmits the same with due diligence and care to a reputable 
and proper correspondent at or near the place where the collection is to 
be made, it has discharged its duty, and is not responsible for the negli- 
gence of such correspondent, but that such correspondent becomes the 
agent of the owner of the paper.” See Dorchester & Milton Bank v. New 
England Bank, 1 Cush., Mass., 177. 


In the instant case, appellee alleged that the Royall National Bank 
did not select the Tyler State Bank & Trust Company as its corre- 
spondent, but that it acted under instructions from appellee to forward 
the drafts to the Tyler State Bank, and that since the Tyler State Bank 
& Trust Company was appellee’s agent, its negligence—if any—could 
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not be imputed to the Royall National Bank of Palestine. Under these 
facts, appellee’s petition on its face fails to allege a cause of action against 
the resident defendant, the Royall National Bank of Palestine. 

In the trial of this case on its merits, the proof showed that, con- 
trary to appellee’s petition, appellee sold petroleum products to appel- 
lant Howard W. Robinson after being informed of the nonpayment of 
the drafts in question. Appellant contends that, under the record, the 
Royall National Bank of Palestine was joined as a resident defendant 
merely to sustain venue in Anderson County, and that it was not a 
proper party to this suit. 

Under its second point of error, appellant contends that the trial 
court erred in overruling his plea of privilege in that appellant was im- 
properly joined with the Tyler State Bank & Trust Company and the 
Royall National Bank of Palestine in this cause of action, since it was 
a necessary venue fact that plaintiff must first allege a joint cause of 
action against the resident defendant and the nonresident defendant, 
for the alleged reason that the cause against the resident defendant 
must grow out of the same transaction and be so intimately connected 
with the cause of action against the nonresident defendant that the two 
should be joined under the rule intended to avoid a multiplicity of suits. 

Under its third point of error, appellant Howard W. Robinson con- 
tends that the trial court erred in rendering judgment against him for 
the reason that appellee sued him upon the drafts and thereafter had 
failed to prove that appellant had accepted the drafts, which acceptance 
is necessary to render appellant liable. 

The drafts in question were drawn upon the appellant for petroleum 
products and there was no evidence that the drafts were accepted by 
the appellant although judgment was rendered for appellee, and against 
the appellant for $3,368.64. 

In 8 Amer. Jur., Sec. 871, it is said, “Acceptance, generally speaking, 
is necessary to render a drawee liable upon a bill of exchange. The rule 
laid down by the Uniform Act and supported generally by the decided 
cases is that the drawee of a bill of exchange is not liable on the bill 
unless and until he accepts the same.” 

The record shows that appellant Howard W. Robinson was a drawee 
and that the drafts were drawn by an officer of the Inland Refining 
Company. There is no evidence in the statement of facts reflecting that 
there was an acceptance of these drafts. 


Since the facts as between appellant and appellee are without dis- 
pute and were fully developed in the hearing on the question on plea 
of privilege, the court erred, we think, in overruling the plea, which 
should have been sustained. 


Wherefore, the judgment of the trial court will be reversed and the 
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cause remanded with instructions to the court below to sustain the plea 
of privilege filed therein by Howard W. Robinson and to transfer the 
venue of the cause as to him to the District Court of Smith County, 
Texas. 

Reversed and remanded with instructions. 





State Tax on National Bank Shares Need 
Make No Allowance for Non-Taxable 
U. S. Securities Owned by Bank 


To prevent discrimination against national banks Congress 
has imposed restrictions upon the taxation by the states of na- 
tional banks. A state may chose one and only one of the fol- 
lowing methods to tax national banks. It may tax the bank 
shares, it may include dividends from the stock in the taxable 
income of the shareholders, or it may tax national banks on 
their income, or according to or measured by their income. 

The state of West Virginia has elected to tax the holders 
of the shares of national bank stock. The Supreme Court of 
West Virginia has ruled that in valuing the shares under the 
taxing statute no deduction need be made for the value of non- 
taxable securities owned by the national bank. In re National 
Bank of West Virginia at Wheeling et al., Supreme Court of 
Appeals of West Virginia, 73 S.E. 2d 655. Excerpts from the 
opinion of the court are as follows: 


It is also shown that part of the assets of The National Bank 
consists of United States nontaxable securities, and it is contended that 
the amount of the value of such securities should be deducted from the 
actual value of the assets before determining the assessment value of 
the assets of the taxpayer... . 

National banks are subject to taxation by the States only to the 
extent expressly permitted by Congress. Bank v. State, 58 W.Va. 559, 
52 S.E. 494, 3 L.R.A., NS., 584, 6 Ann.Cas. 115; Farmers’ and Mer- 
chants’ National Bank v. Dearing, 91 U.S. 29, 23 L.Ed. 196; Van Allen 
v. The Assessors, 3 Wall. 573, 70 U.S. 573, 18 L.Ed. 229; First National 
Bank of Guthrie Center v. Anderson, 269 U.S. 341, 46 S.Ct. 135, 70 


NOTE—For similar decisions see B. L. J. Diges (Fifth Edition) §1510. 
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L.Ed. 295; Owensboro National Bank v. City of Owensboro, 173 US. 
664, 19 S.Ct. 587, 48 L.Ed. 850; Charleston National Bank v. Melton, 
C.C., 171 F. 743. The permission granted by Congress, 12 U.S.C.A. 
§ 548, provides: 


“The legislature of each State may determine and direct, subject 
to the provisions of this section, the manner and place of taxing all 
the shares of national banking associations located within its limits. 
The several States may (1) tax said shares, or (2) include divi- 
dends derived therefrom in the taxable income of an owner or holder 
thereof, or (3) tax such associations on their net income, or (4) 
according to or measured by their net income, provided the follow- 
ing conditions are complied with: 


“1. (a) The imposition by any State of any one of the above 
four forms of taxation shall be in lieu of the others, except as here- 
inafter provided in subdivision (c) of this clause. | 


“(b) In the case of a tax on said shares the tax imposed shall 
not be at a greater rate than is assessed upon other moneyed capital 
in the hands of individual citizens of such State coming into com- 
petition with the business of national banks: Provided, That bonds, 
notes, or other evidences of indebtedness in the hands of individual 
citizens not employed or engaged in the banking or investment 
business and representing merely personal investments not made in 
competition with such business, shall not be deemed moneyed 
capital within the meaning of this section.” 


The State has elected, by enacting the provisions of Code, 11-3-14, 
quoted above, to tax the respective holders of the shares of stock of 
such banks. Having adopted this method, the State is limited by the 
federal statute quoted to the one method, and it can not tax such shares 
at a rate greater than the rate of taxation imposed upon “other moneyed 
capital in competition with the business of national banks. It is sig- 
nificant that the shareholders of a national bank are taxed, instead of 
the bank itself. This is clearly pointed out in numerous decisions. In 
people ex rel. Union Trust Co. v. Coleman, 126 N.Y. 433, 27 N.E. 818, 
12 L.R.A. 762, the Court stated: 


“The capital stock of a company is one thing; that of the 
shareholders is another and a different thing. That of the company 
is simply its capital, existing in money or property or both; while 
that of the shareholders is representative, not merely of that exist- 
ing and tangible capital, but also of surplus, of dividend earning 
power, of franchise, and the good will of an established and pros- 
perous business. The capital stock of the company is owned and 
held by the company in its corporate character; the capital stock 
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of the shareholders they own and hold in different proportions as 
individuals. The one belongs to the corporation; the other, to the 
corporators. The franchise of the company, which may be deemed 
its business opportunity and capacity, is the property of the cor- 
poration, but constitute no part or element of its capital stock; while 
the same franchise does enter into and form part, and a very essen- 
tial part, of the shareholder’s capital stock. While the nominal or 
par value of the capital stock and of the share stock are the same, 
the actual value is often widely different. The capital stock of the 
company may be wholly in cash or in property, or both, which may 
be counted and valued. It may have in addition a surplus, consist- 
ing of some accumulated and reserved fund, or of undivided profits, 
or both; but that surplus is no part of the company’s capital stock, 
and therefore is not itself capital stock. The capital cannot be 
divided and distributed; the surplus may be. But that surplus does 
enter into and form part of the share stock, for that represents and 
absorbs into its own value surplus as well as capital, and the 
franchise in addition; so that the property of every company may 
consist of three separate and distinct things, which are its capital 
stock, its surplus, and its franchise; but these three things, several 
in the ownership of the company, are united in the ownership of 
the shareholders. The share stock covers, embraces, represents all 
three in their totality; for it is a business photograph of all the cor- 
porate possessions and possibilities. A company also may have no 
surplus, but, on the contrary, a deficiency which works an impair- 
ment of its capital stock. Its actual value is then less than its 
nominal or par value, while yet the share of stock, strengthened by 
hope of the future and the support of earnings, may be worth its 
par, or even more. And thus the two things, the company’s capital 
stock and the shareholder’s capital stock, are essentially and in 
every material respect different. They differ in their character, in 
their elements, in their ownership, and in their values. How impor- 
tant and vital the difference is became evident in the effort by the 
state authorities to tax the property of the national banks. The 
effort failed, and yet the share stock in the ownership of individuals 
was held to be taxable as against them. The corporation and its 
property were shielded, but the shareholders and their property were 
taxed.” See Bank v. State, 58 W.Va. 559, 62 S.E. 494, 3 L.R.A.,NS., 
584, 6 Ann.Cas. 115; Des Moines National Bank v. Fairweather, 
263 U.S. 103, 44 S.Ct. 23, 68,L.Ed. 191. ... 


We now reach the question whether the nontaxable securities held 
by The National Bank and The Morris Plan, as part of their assets, 
should be deducted from the capital assets for the purpose of arriving at 
the assessment value of the shares of stock. It is contended by the 
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‘axpayer that the deduction should be allowed, for the reason that 
otherwise such securities would be taxed, though indirectly. We think 
the deductions should not be made. We must keep in mind that 
property of national banks is not taxed. Only the shares of capital 
stock are taxable, and taxable only against the individual shareholders, 
not against the bank. The answer to the question is made clear by the 
language used in People ex rel. Union Trust Co. v. Coleman, quoted 
above. In Van Allen v. The Assessors, 3 Wall. 573, 70 U.S. 573, 18 L.Ed. 
229, as appears from the headnote, it is held: “A state possesses the 
power to authorize the taxation of the shares of national banks in the 
hands of stockholders, whose capital is wholly vested in stock and bonds 
of the United States, under the act of Congress of June 3, 1865.” See 
First National Bank of Shreveport v. Louisiana Tax Commission, 289 
US. 60, 53 S.Ct. 511, 77 L.Ed. 1030, 87 A.L.R. 840; Des Moines Na- 
tional Bank v. Fairweather, 263 U.S. 103, 44 S.Ct. 23, 68 L.Ed 191; 
Charleston National Bank v. Melton, C.C., 171 F. 743. 





New Jersey Outlaws Computation of 
Interest on 360 Day Basis 


it has been ruled in most states that the computation of 
interest on a 860 day basis is not usurious where resorted to in 
good faith as affording a simple method of computation. See 
Dickey v. Bank of Clarksdale, Mississippi, 184 So. 814, 56 
B.L.J.1; Swistak v. Personal Finance Co., 24 N.Y.Supp. (2d) 
80, 58 B.L.J. 186; Camp v. Bates, 11 Conn. 487; Agricultural 
Bank v. Bissel, Massachusetts, 12 Pick. 586; Merchants & 
Planters’ Bank v. Sarratt, 77 So. Carolina 141, 30 B.L.J. 64; 
Patton v. Bank of Lafayette, 124 Ga. 965, 23 B.L.J. 684. 


The New Jersey Supreme Court has recently held, how- 
ever, that the practice is unlawful in that state where it results 
in the extraction of a usurious rate of interest. Ditmars v. 
Camden Trust Co., 92 A.2d 12, reversing opinion of lower 
court reported at 68 B.L.J. 281. 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) $1566. 
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Bank Defeats Garnishment Proceedings by 
Accelerating Unmatured Morigage Note 


Ryan owed a thousand dollars to a judgment creditor 
named Towns. Ryan had a thousand dollar balance deposited 
with the State National Bank of Decatur at Oneonta, Ala- 
bama, but the bank held Ryan’s unmatured mortgage note for 
an amount in excess of a thousand dollars. Towns sought to 
garnish the account in the hands of the bank. Ordinarily the 
bank would be required to turn over the funds since the law 
does not permit it to set off an unmatured debt. However, 
in this case the mortgage note contained the following clause, 
“or should the holder of this note deem the debt insecure, the 
full amount evidenced hereby shall become due and payable 
immediately at the election of the holder of this note.” The 
court ruled that under this provision the bank could accelerate 
the due date of the mortgage note and defeat the garnishment 
proceedings brought by Towns. State National Bank of De- 
catur at Oneonta v. Towns, Court of Appeals of Alabama, 62 
So.2d 606. The opinion of the court is as follows: 


HARWOOD, J.—Appellce, a judgment creditor of one Ernest Ryan, 
obtained a writ of garnishment in the Circuit Court against the State 
National Bank of Decatur at Oneonta, Alabama, setting forth that he 
had recovered judgment against Ernest Ryan in the amount of $1,629.80 
and that $948.45 was then due on said judgment. This garnishment writ 
was served on the garnishee on 1 June 1951. The Bank answered deny- 
ing indebtedness to judgment debtor and admitting that judgment 
debtor had on deposit in said Bank $1,104.77 at the time of the service 
of the writ of garnishment. Said answer further averred that said Bank 
at the time the garnishment was served and before, held a mortgage note 
dated 14 October 1950 against the judgment debtor with a balance due 
thereon of $3,090.90, which was an amount greater than the funds said 
judgment debtor had on deposit; that while said mortgage note was not 
due, the said judgment debtor specifically agreed in said mortgage note 
that the bank was authorized to apply before, or after maturity, to the 
payment of the indebtedness, any funds in said bank belonging to the 
maker; that said bank after receiving the garnishment writ, on to wit: 
12 June 1951, applied the deposit of the judgment debtor in said Bank 
to the mortgage note of the said judgment debtor. Appellee, in response 
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to said answer, filed motion to require appellant, garnishee, to appear 
before the court and make oral answer, which said motion was granted 
by the court. On the day fixed for hearing of the oral answer, the Bank 
through its Vice President answered orally in substance the same as the 
previous written answer showed. The mortgage note with appellee’s 
contract lien was made part of the answer. The court entered judgment 
for plaintiff against the garnishee bank on the oral answer, and from 
that judgment this appeal was taken. 

While it is often stated that a bank has a lien on a general deposit 
of a depositor as to matured debts owed by the depositor to the bank, 
the term, as applied to a general deposit is inaptly used. The actual 
legal title to a general deposit is in the bank, with the relation of debtor 
and creditor existing as to the amount of the deposit. Simmons v. State, 
242 Ala. 105, 4 So. 2d 905; Enzor v. State, 27 Ala. App. 60, 167 So. 336. 
The word “lien” is properly applied as to deposit of specific chattels, 
choses in action, valuables, etc. As to a general deposit the bank has 
a right to set off as for the balance of the general account of the de- 
positor. Tallapoosa County Bank v. Wynn, 173 Ala. 272, 55 So. 1011. 


It is well settled by our decisions that a bank cannot set off a general 
deposit against a debt of the general depositor where the debt is not 
matured. Citizens’ Bank & Trust Co. v. Turner, 23 Ala. App. 23, 122 
So. 311, certiorari denied 219 Ala. 366, 122 So. 312. 


By the garnishment, the plaintiff (appellee) acquired only such 
rights as the defendant could have maintained in a suit at law against 
bank. Cadick Milling Co. v. Dothan Bank & Trust Co., 242 Ala. 132, 5 
So. 2d 101. These rights are to be determined as of the date of the serv- 
ice of the writ of garnishment. First National Bank of Birmingham v. 
Minge, 186 Ala. 405, 64 So. 957. 

On the date of the service of the garnishment writ in this case the 
garnishee bank held a note of the defendant which contained the fol- 
lowing clause: “or should the holder of this note deem the debt insecure, 
the full amount evidenced hereby shall become due and payable imme- 
diately at the election of the holder of this note.” 


An indebtedness from a garnishee to a judgment debtor subject to 
garnishment is such debt as will sustain an action of assumpsit by the 
judgment debtor. Coosa Land Co. v. Stradford, 224 Ala. 511, 140 So. 
582; Pettus v. Dudley Bar Co., 218 Ala. 163, 118 So..153. Further, the 
garnishee is entitled to the benefit of any set off, which, in his hands, 
could be made available by way of set off in any of the modes provided 
by law, if the proceedings were one directly against the garnishee by its 
creditor for the enforcement of the liability. Jefferson County Savings 
Bank v. Nathan, 138 Ala. 342, 35 So. 355. 


It is clear that under the terms of the note that the bank would have 
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had a right to set off the amount of the note had there been a suit 
againsit it by the judgment defendant. This contract right to accelerate 
the due date of the note was not revocable by the judgment defendant, 
as maker of the note, since the power was coupled with an interest. Nor 
was this right to accelerate the note affected by the service of the writ 
of garnishment. See Norris v. Commercial Nat. Bank of Anniston, 231 
Ala. 204, 163 So. 798. By the garnishment the judgment plaintiff ac- 
quired only the rights of the judgment defendant. As to the judgment 
defendant the bank, as a result of the acceleration clause in the note, 
had a right of set off against any claim of the judgment defendant in a 
suit against it. 

It follows that the lower court erred in entering the judgment in 
favor of the plaintiff in the proceedings below. Reversed and remanded. 





Correspondent Bank Liable For 
Mishandling Draft 


The plaintiff had sold livestock to Eckler. Payment was 
to be made on drafts drawn on Eckler by the plaintiff. These 
drafts were forwarded via the plaintiff’s local bank to a cor- 
respondent bank for presentment to Eckler. The correspond- 
ent bank was given instructions, accompanying the draft, that 
if the draft was not paid on presentment the forwarding bank 
was to be notified by telegram. The draft was not honored on 
presentation, but notice of this fact was not given the for- 
warding -bank until several days later. During this period of 
time Eckler was in serious financial circumstances and owed 
several thousands of dollars to the correspondent bank which 
already had brought suit against Eckler. 

The court held that the correspondent bank was the agent 
of the plaintiff and in failing to notify the plaintiff of Eckler’s 
default on the drafts it was liable to the plaintiff for his loss. 
Grant County Deposit Bank v. Greene, U. S. Court of Ap- 
peals, Sixth Circuit, 200 F.2d 885. See earlier opinion re- 
ported at 69 Banking Law Journal 881. The opinion of the 
court is as follows: 


MARTIN, C. J.—Grant County Deposit Bank, a Kentucky cor- 
poration, has appealed from a judgment for $5,020.62 (with interest on 
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separate portions thereof from specified dates) entered by the district 
court on the verdict of a jury in favor of O. M. Greene, a resident 
citizen of Georgia. A directed verdict was ordered in the same action 
against J. W. Eckler of Williamstown, Grant County, Kentucky. Eckler 
has not appealed. 

‘Lhe cause of action accrues from the manner in which the bank 
breached its duty to Greene, a live-stock dealer, in the handling of 
draits drawn by him on J. W. Eckler, a cattle buyer, to whom Greene 
had sold and shipped numerous consignments of cattle, the purchase 
price of which was covered by the several drafts. The cattle sold by 
Greene to Eckler were shipped in carloads directly to the latter, and a 
sight draft for each shipment was drawn by Greene upon Eckler and 
deposited in the Citizens Bank and Trust Company of Bainbridge, 
Georgia, which attached instructions to each draft and forwarded the 
same for collection to the appellant bank at Williamstown, Kentucky. 
The instructions attached and forwarded to appellant with each draft 
were: “This is a cash item, do not hold. If not paid on presentment, 
return immediately, wiring nonpayment.” 

During the period beginning April 1, 1949, and ending June 24 of 
the same year, fifteen drafts by Greene upon Eckler were deposited in 
the forwarding bank of Bainbridge, Georgia, and were transmitted by 
that institution to the collecting bank, appellant here. The first twelve 
drafts were collected after considerable delay in each instance. As to 
these drafts, the time lapse between the date of deposit in the for- 
warding bank and the date of collection by the collecting bank ranged 
from eleven to twenty-five days, with an average of about two weeks. 


The thirteenth draft was in the amount of $4,487.45, and was de- 
posited by Greene in the Citizens Bank and Trust Company at Bain- 
bridge, Georgia, on May 25, 1949. This draft was not paid by Eckler, 
on account of the unsatisfactory condition of the cattle shipped, but 
was, at his direction, returned by the appellant bank. It was sub- 
sequently paid, however, by the Blue Grass Stock Yards at Lexington, 
Kentucky, which bought the cattle. 


The fourteenth and fifteenth drafts in the series are the only two 
involved in this litigation. Of these, one in the amount of $4,673.55 
was deposited by Greene in his forwarding bank on June 15, 1949. 
Partial settlement was made by Eckler on this unpaid draft by delivery 
of a carload of pigs of an allowed value of some $3,000, by two cash 
payments of $500 each, and by a small credit for interest. This settle- 
ment left $669.92 unpaid, which amount was included in the judgment 
awarded against the appellant bank. 


No payment was made by Eckler on the fifteenth and final draft 
of $4,350.70, which was deposited by appellee in his bank at Bainbridge, 
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Georgia. The judgment entered in the district court on the verdict of 
the jury was for the total of the unpaid balance of the fourteenth draft 
and the entire amount of the fifteenth draft: namely $5,020.62. 

The gist of the charges made by appellee Greene against the appellant 
bank are that the bank was grossly negligent in handling the drafts 
forwarded to it for collection. See Exchange National Bank v. Third 
National Bank, 112 U.S. 276, 5 S.Ct. 141, 28 L.Ed. 722; that the bank 
had made misrepresentations to appellee as to the solvency and net 
worth of Eckler; and that the bank, knowing Eckler was insolvent, had 
fraudulently for the purpose of deceiving appellee given incorrect in- 
formation as to the true financial condition of Eckler. See principle 
stated in Restatement of the Law, Agency, sec. 384(c), p. 857; see, 
also Bank of British North America v. Cooper, 137 U.S. 473, 11 S.Ct. 
160, 34 L.Ed. 759. 

The appellant sets forth in its brief that the appellee expressly and 
by his acts and conduct ratified the transactions between him and his 
customer, Eckler; that the trial judge, under the pleadings and evidence, 
should have granted the motion of the appellant bank for a directed 
verdict at the conclusion of the evidence introduced by appellee and 
renewed by appellant upon conclusion of the introduction of all the 
evidence in the case; that the trial judge should have sustained the 
motion of appellant to alter and amend the judgment by dismissing 
so much of the complaint as attempted to allege a cause of action against 
appellant; and that the district court should have sustained appellant’s 
motion for a new trial, which embraced an allegation of newly discovered 
evidence, ‘“‘the existence and nature of which was not known and could 
not have been known by reasoable diligence on the part of this de- 
fendant at the time of the trial, or prior thereto.” 


Vickers, President of the forwarding bank in Georgia, testified as to 
the intepretation to be given the instructions quoted herein which were 
sent along with each draft. Asked whether the instructions afforded 
the collecting bank the right to present the drafts for acceptance or 
for payment only, he replied that the drafts were to be paid, or returned, 
and that he had no thought that the collecting bank, after acceptance 
of a draft by the drawee, would continue to hold the draft, with no 
notice to the forwarding bank. The cashier of appellant bank admitted 
that he received the collection instructions and placed the same in- 
terpretation upon them as had the forwarding bank. He admitted that 
his bank failed to follow these instructions. 

The record discloses that the drafts were not honored by Eckler 
upon presentation; yet, no notice of that fact was given by appellant 
to the Georgia bank until the several drafts were returned at delayed 
intervals, heretofore stated. Before it became an agent for appellee 
as his collecting bank, appellant was a substantial creditor of Eckler, 
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well aware of his weak financial condition, and had itself denied him 
further credit. Notwithstanding this, by the manner in which it handled 
the drafts appellant really extended credit from Greene to Eckler con- 
trary to the instructions received from appellee’s Georgia bank. 

This court has had recent occasion to affirm a judgment of the same 
district judge against the appellant here in a case bearing similarity 
to that at bar. Grant County Deposit Bank v. McCampbell, 6 Cir., 194 
F.2d 469. There, where the drawer of a sight draft deposited it with 
a forwarding bank under instructions to forward the draft to the Grant 
County Deposit Bank for presentation and collection with instructions 
accompanying the draft stating that if it were not paid upon presentation 
the forwarding bank should be notified by telegram, we held that the 
Grant County Deposit Bank was the agent of the drawer and that its 
failure to disclose knowledge of the drawee’s depressed financial circum- 
stances and to follow instructions concerning notice of dishonor was 
such breach of duty as rendered the Grant County Deposit Bank liable 
for the resulting loss to the drawer. In that case, no fact issue was 
presented. This court affirmed the action of the district court in sus- 
taining a motion for summary judgment in favor of the plaintiffs. 

In the instant controversy, issues of fact were presented upon which 
the court submitted the case to the jury under appropriate instructions, 
fully protective of appellant’s lawful rights. A chief insistence of ap- 
pellant is that the actions of the appellee Greene, in permitting the 
delayed collection of the drafts prior to the time when the last two were 
returned unpaid and in subsequently attempting to collect from Eckler 
without making any claim against appellant bank, constitute such 
ratification of the acts of the appellant as to relieve it of liability to 
appellee. 

In response to the first branch of this argument, it would seem that 
the continued explicit instructions from appellee’s forwarding bank to 
appellant to handle each draft as a cash item did not constitute a waiver 
of its liability in failing to follow previous like instructions as to the 
other drafts. It is well to observe that there was substantial evidence 
of numerous complaints registered by the Georgia bank, by letter and 
in telephone conversations, of the delay by appellant in collecting the 
drafts and transmitting the proceeds. 

An answer to the second branch of appellant’s argument would seem 
to be that it had no right to complain of the efforts of appellee on his 
own to collect from Eckler the delinquent payments. Collection of such 
would have relieved the bank of liability. The conduct of appelee did 
not require a change of position by appellant or in any manner serve 
to prejudice it. 

Embry v. Long, 256 Ky. 266, 29, 270, 75 S.W.2d 1036, 1038, best 
states the principles of Kentucky law :clative to questions of ratification 





THE BANKING LAW JOURNAL 147 


and estoppel insofar as applicable to this case. The Court of Appeals 
of Kentucky declared: “It is a fundamental factor in cases of estoppel 
that ratification of an unauthorized act of an agent to be made binding 
on a principal must have been done with a full knowledge of all the 
material facts, and if they have been suppressed or unknown, the 
ratification is treated as invalid. . . . The foundation of the doctrine 
of estoppel by silence is punishment for fraud and that not constructive 
or legal but actual fraud. . . . Remaining passive does not ordinarily 
deprive a person of his legal rights unless in addition thereto he does 
some act to induce or encourage another to alter his condition and 
thereby it becomes unconscionable to award him those rights. .. . 
In Shaw v. Farmer’s Bank Trust Co., 235 Ky. 502, 31 S.W.2d 893, 895, 
it is written: ‘Silence, to work an estoppel, must amount to bad faith, 
and this cannot be inferred from facts of which the person sought to be 
estopped had no knowledge.’ [Citing other Kentucky cases.} .. . An- 
other primary and essential element to the enforcement of the rule of 
estoppel is that the adverse party must have relied upon the conduct 
or representation of the other and thereby been prejudiced or induced 
to change his position for the worse or to suffer some injury of a sub- 
stantial character by reason of having been thus misled.” Cf. Bank 
of Owensboro v. Western Bank, 76 Ky. 526. 


The district judge charged the jury fully and fairly as to the only 
conditions upon which appellant could properly be held liable to the 
appellee. At this juncture, it would be well to analyze his clear-cut, 
comprehensive and correct instructions to the jury. The charge pointed 
out that the pertinent Kentucky statute KRS 357.060, provides that, 
where an item is received on deposit or by a “subsequent agent bank 
for collection,” payable in another city, it shall be deemed exercise of 
ordinary care to forward that item by mail not later than the business 
day next following its receipt either (1) direct to the drawee or payor 
in the event the drawee or payor is a bank, or (2) to another bank 
collecting agent, according to the usual banking custom, either located 
in the city where the item is payable or in another city; and that the 
designation of such methods shall not exclude any other method of 
forwarding or presentment which under existing rules of law would con- 
stitute ordinary care. 

At the outset, the jury was instructed that, notwithstanding this 
statute, the bank was not to be considered negligent and held account- 
able to Greene if the jury believed from all the evidence that the bank’s 
method of handling the transactions had been by agreement with Greene, 
or by a custom prevailing in handling the transactions in controversy, 
or by his approval of the method which the bank said was adopted by 
it in taking the drafts and waiting for some time “possibly, until Mr. 
Eckler could be found or would call at the bank.” 
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This instruction was repeated in substance later in the charge in the 
following impressive language: “As I say, in the first place, if the bank 
was led, either by express direction or by custom or by approval of 
former acts—similar transactions, by Mr. Greene to hold these drafts 
or to extend further time or if you believe that they, acting, as they 
believed, expressly by custom or led to believe by the plaintiff, Greene, 
that they were to hold these drafts until Mr. Eckler saw the cattle or 
until such reasonable time as he might see fit to come in and take 
them up, then you should find for the defendant, the Grant County 
Deposit Bank.” 

Again, after instructing the jury as to the duty of the bank to 
present immediately the draft to Eckler for payment, or if he could 
not be brought to the bank to make payment or if he said the cattle 
had not arrived, or “something of that nature,” then it was its duty to 
notify Greene or his Georgia bank immediately of the circumstances 
and to let Greene decide whether or not he wanted the drafts held by 
appellant or to give further time for their collection, the Judge charged: 
“If, over this period of time which started back in April, I believe, this 
arrangement which he had with Mr. Eckler, if you believe from all the 
evidence and all reasonable inferences which may be drawn from it that 
Mr. Greene consented and agreed to being more lenient or giving more 
time or handling the transactions as to the bank says it handled them, 
then, of course, the bank is not liable.” 

Instructions were correctly given that the agent bank, Grant County 
Deposit Bank, was in duty bound at all times to be faithful and loyal 
to its principal, to advise him of every material fact known by the agent 
affecting the principal’s business, to use ordinary care and diligence 
at all times in dealing with his business and to follow the instructions 
as given by him or his forwarding bank, not ever to act adversely to his 
interest “by having, serving or acquiring any private interest of its 
own in antagonism or in opposition to the business of the principal,” but 
to act solely for his benefit in all matters concerning the agency. 


The jury was told that it was the duty of the bank not to extend 
credit to the payee of the draft, unless, under custom and usage in 
handling the transaction, Greene, either by actual consent or by ap- 
proval of the conduct of the transactions with Eckler, had acquiesced 
in the bank’s method of handling the transactions; and that the bank 
had no right to extend credit to Eckler by holding the draft or drafts, 
either after presentment and nonpayment, or by failing to present them, 
without advising the appellee or the forwarding bank of its actions. 

The jury was instructed further that, if it should be found from the 
evidence that prior to June 15, 1949, the appellant, through its officers 
or agents, had stated or represented to appellee or his forwarding bank 
of Bainbridge, Georgia, that Eckler was solvent and of a net worth 
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ranging from $18,000 to $20,000, and that such statement was made 
wilfully, intentionally and fraudulently and was known to be untrue 
and made to mislead appellee; and if appellee had relied upon it and 
was thereby caused with resultant damage to deal with Eckler, then 
the jury should find for appellee; but, unless it so believed, it should 
find for appellant. 

The jury was cautioned that any opinion gratuitously expressed to 
appellee by appellant bank or its officers as to the solvency of Eckler 
did not, if given in good faith, render the bank liable to him for the 
loss of which he complains. The Judge added: “The jury is further 
instructed that the mere failure of the defendant, The Grant County 
Deposit Bank, to collect the drafts in question, does not establish the 
negligence of the defendant or its liability for such failure, and the jury 
must find from the facts established by all the evidence, including 
reasonable inferences therefrom, that the negligence of the defendant 
bank was the proximate cause of the plaintiff’s loss, if any.” 

We think that the foregoing survey of the instructions which were 
given the jury demonstrates that the district judge was most careful to 
make clear to the jury the weight of the burden which plaintiff was 
bound to carry in order to make out his case and that the court omitted 
no proposition of law upon which appellant could properly base defenses. 


It would seem fruitless to review in detail the evidence in the case, 
but it is apparent that there was substantial evidence to support the 
charges made by appellee as to the negligence of the bank in handling 
the drafts, as to its misrepresentations with reference to the solvency 
of Eckler. and as to the incorrect information given appellee as to his 
true financial condition. On appeal, we, of course, are not concerned 
with the preponderance of the evidence. 

We turn now to the contention of appellant that in the latter part 
of July, 1949, appellee accepted from Eckler a promissory note in the 
amount of $5,920.70, covering the unpaid balance at that time of the 
draft of June 15, 1949, and the face amount of the draft of June 24, 
1949, together with interest items. Appellant insists that the acceptance 
of this note by appellee constituted accord and satisfaction which dis- 
charged it from any liability to him. This allegation was based on the 
sole testimony of Eckler. Greene positively denied that he had received 
any such note executed by Eckler. The jury, from its verdict, obviously 
accepted on this sharp issue of fact the testimony of Greene as true 
and that of Eckler as false; for the district judge had charged the jury: 
“Now, there was testimony you will recall from the witness, J. W. 
Eckler, that on or about the 29th day of July, 1949, Mr. Greene met 
him at the Sparta stockyvards or some place in the locality down there 
and that they had a talk about this matter and figured up the in- 
dehtedness and he executed note to Mr. Greene for approximately 
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forty-nine hundred dollars and that he later made a payment of a 
thousand dollars on that note. If you believe that that did occur—in 
other words, if you believe that Mr. Eckler executed such a note for 
this same indebtedness and that note was accepted by Mr. Greene in 
satisfaction of this debt, then that is an absolute defense. Mr. Greene 
is bound by his acceptance of a note in place of the indebtedness shown 
on the face of the drafts and if you believe that that occurred then 
you should find for the defendant, the Grant County Deposit Bank.” 

Appellant stoutly insists that the district judge should have granted 
it a new trial on the ground of newly discovered evidence. R. L. Vincent, 
an attorney who had represented Eckler in negotiations with Greene, 
made an affidavit that at the time he testified at the trial in the district 
court he was shown a purported photostatic copy of a writing, the original 
of which had been dictated by him and transcribed by his stenographer 
on February 18, 1950. Vincent swore that the photostatic copy ap- 
peared to be blotted with ink or grease and that his inspection of the 
copy on the witness stand could not reveal to him the true condition 
and context of the original writing. He swore further that several days 
after the trial, at the request of attorneys for the appellant bank, he 
went to the office of the district court clerk and there, for the first time 
since he had dictated it on February 18, 1950, saw the original writing, 
which showed on its face several erasures each of which obliterated the 
word “note” which, he said, was on the document when executed by 
Eckler and delivered to appellee. He testified that the original writing 
read as follows: “This is to advise that I owe O. M. Greene a note in 
the sum of Five Thousand Thirty Nine Dollars and Two Cents 
($5,039.02) and I hereby agree to pay One Hundred Dollars ($100.00) 
per month on said note beginning on March 1, 1950, and continuing 
until said note and interest are paid in full. Witness my hand this 18th 
day of February, 1950. J. W. ECKLER.” 


On the photostatic copy of the foregoing writing, which Vincent said 
read as above, the word “note” does not appear, nor does it appear on 
the original writing which was in evidence at the time of the trial. 
Both the original and the photostatic copy show blurs which appellant 
insists were the result of erasures. Greene made oath that, when the 
writing was handed to him at Vincent’s office, he considered it of no 
value and, when getting into his automobile to return home, he had 
put it in the glove compartment of the car where it remained for more 
than a year, along with miscellaneous articles such as pliers, oil cans, 
road maps, and the like. He had completely forgotten about the writing, 
he stated, until, at the insistence of his attorney, he searched for it 
diligently and found it in his automobile. 

When the writing was found, Greene says he placed it in an envelope 
in the same condition in which he found it and mailed it to his attorney 
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at Lexington, Kentucky. After that, he did not see it again until it 
was handed to him by his attorney at Bainbridge, Georgia, on April 2, 
1951, when he was giving his deposition. He then identified the writing 
and gave it to the court reporter to be filed with his deposition. Greene 
swore further that “any changes, alterations or obliterations that may 
now appear in said instrument was a result of its being abandoned in 
the glove compartment of said automobile and through no studied effort 
or desire of any person or persons.’ Affiant Greene stated further that 
Eckler never gave him a promissory note of any kind or description, 
and that he had no conversation in the office of Attorney R. L. Vincent 
about a promissory note. 


At the time Vincent testified, the original writing in controversy 
had alreay been made a part of the record by the introduction of it in 
evidence by appellant’s attorney when the deposition of the appellee 
was taken. This original writing, moreover, was shown by the attorney 
for appellant to the witness Eckler when called to testify on the bank’s 
behalf. Notwithstanding this, the attorney for appellant showed the 
witness Vincent the photostatic copy rather than the original writing. 
We think, therefore, that the appellant is not entitled to a new trial upon 
the ground of newly discovered evidence. Clearly, the evidence could 
have been ascertained by it by reasonable diligence at the time of, or 
prior to, the trial. 


It is well settled that a new trial will not be granted for newly dis- 
covered evidence which, with reasonable diligence, might have been 
discovered and produced at the trial. See decisions of numerous courts 
of appeals to this effffect including General Motors Co. v. Swan Carbu- 
retor Co., 6 Cir., 44 F. 2d 24, certiorari denied 282 U.S. 897, 51 S.Ct. 
181, 75 L.Ed. 790; Wright v. Southern Express Co., C.C.W.D. Tenn., 
80 F. 85. 


It should be observed, also, that in Morton Butler Timber Co. v. 
United States, 6 Cir., 91 F.2d 884, 893, and other cases, we have held 
that the granting or refusing of a new trial upon the ground of newly 
discovered evidence of a contradictory and impeaching character rests 
in the sound discretion of the trial judge, and that such evidence which 
tends merely to affect the weight and credibility of the evidence does 
not constitute a proper basis for a new trial. In that case, we cited 
earlier decisions of this court. See also Anderson v. Tway, 6 Cir., 143 
F.2d 95, 96; Great Atlantic & Pacific Tea Co. v. Chapman, 6 Cir., 
72F.2d 112. See, likewise, Campbell v. American Foreign S.S. Cor- 
poration, 2 Cir., 116 F.2d 926; Benge’s Administrator v. Marcum, 194 
Ky. 121, 238 S.W. 174. 


For the foregoing reasons, we find no merit in this appeal; and the 
judgment of the district court is, therefore, affirmed. 
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Uphold Option to Purchase National Bank 
Director’s Qualifying Shares 


Section 12 of the National Banking Act prescribing the 
qualifications for directors of national banks requires every 
director of a national bank to own in his own right a specified 
amount of the capital stock of the bank. As of result of this 
provision, which sometimes requires that a national bank direé- 
tor own as much as $1,000 in aggregate par value of the capital 
stock, stock has frequently been sold to the director with a 
retained right to repurchase the stock upon the director’s ceas- 
ing to serve on the board. A California court has recently 
ruled that such an option agreement is not contrary to public 
policy and does not prevent the director from “owning his 
shares” as provided in the National Banking Act. The same 
conclusion has recently been reached by the Illinois State 
Attorney-General. See 70 Banking Law Journal 19 (January 
1953). T'ransamerica Corporation v. Parrington et al., District 
Court of Appeal, California, 252 P.2d 385. The opinion of 
the court is as follows: 


PATROSSO, J. pro tem. — Plaintiff instituted these three separate 
actions seeking specific performance of an agreement executed by each 
of the defendants for the sale of corporate shares. The causes were con- 
solidated and pursuant to stipulation were disposed of by a single set 
of findings and judgment. Defendants appeal from the judgment 
rendered in favor of the plaintiff upon the sole ground that the agree- 
ments in question are illegal and hence unenforceable. 

In May, 1941, respondent (hereinafter sometimes referred to as 
Transamerica) acquired all of the stock, both common and preferred, 
of the Temple City National Bank (hereinafter referred to as the bank) 
including that then owned by appellants Shephard and Musick. For the 
shares acquired from Shephard respondent paid $317.15 a share and for 
those acquired from Musick $405.66 a share. Following the acquisition 
of the stock of the bank Transamerica sold to the appellants Shephard 
and Musick ten shares each of the common stock at a price of $150 per 
share and they continued to serve as directors of the bank until their 
resignation in 1950. At the time of the sale of these shares to the 
appellants Shephard and Musick each executed a separate agreement 
with Transamerica agreeing that he would, upon ceasing to be a director 
of the bank, sell the said shares to Transamerica on its written requisition 
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therefor at the price of $150 per share plus 5 per cent interest from the 
date thereof to the date of purchase less the amount of any dividends 
paid on said shares. The agreement further provided that Transamerica 
was given the right of first refusal in the event that these appellants 
desired to dispose of their shares. It was also provided that the pur- 
chase price to be paid by Transamerica upon the purchase of the shares 
would entitle it to receive without additional payment all shares deriva- 
tive therefrom by way of split, stock dividend or otherwise. Shortly 
after acquiring all the stock of the bank as stated Transamerica trans- 
ferred to the bank for cancellation all of the preferred stock, and there- 
after it continued to be the owner of all the outstanding shares thereof 
except 50 shares of common stock, 20 of which were owned by appellants 
Shephard and Musick and 10 each owned by the three other directors 
who had executed a similar agreement with Transamerica with respect 
to their shares. As a result of a declaration of a 50 per cent stock 
dividend Shephard and Musick received five shares of common stock at 
which time they entered into a new agreement with Transamerica identi- 
cal in form with that previously executed except that the share price 
was reduced to $102.42, and at the same time Shephard and Musick 
sold to Transamerica five shares and received therefor the sum of $512. 
Subsequently, in order to file a vacancy on the board caused by the 
death of one of the other directors Transamerica sold ten shares of the 
stock of the bank to the appellant Parrington for $100 a share who 
executed a similar agreement with Transamerica except that the price 
at which Transamerica had the right to purchaee was $100 per share. 
At a still later date Transamerica donated $75,000 in cash to the bank 
which was credited to the bank’s surplus account, and in October, 1949, 
the bank declared a 300 per cent stock dividend resulting in each of the 
appellants receiving 30 additional shares. Following this new agree- 
ments were separately executed by the appellants and Transamerica con- 
taining the same terms and conditions as their prior agreements except 
that in the case of Shephard and Musick the purchase price was reduced 
to $25.61 per share and in the case of Parrington the price was reduced 
to $25.44 per share. 


Appellants Musick and Shephard were elected and served as directors 
of the bank for each year from 1942 to 1950, and appellant Parrington 
was elected and served as a director for each year from 1943 to 1950. 
On each occasion of being elected as such director each of the appellants 
took an oath as required by the National Banking Act, 12 U.S.C.A. § 73, 
that he would, so far as the duties devolved upon him, diligently and 
honestly administer the affairs’ of the bank, and would not knowingly 
violate or willingly permit to be violated any of the provisions of the 
statutes of the United States under which the bank had been organized; 
that he was the owner in good faith and in his own right of the number 
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of shares of stock of the aggregate par value required by statute and 
that the same was not hypothecated or in any way pledged as security 
for any loan or debt. In June, 1950, each of the appellants resigned as 
directors of the bank, and thereupon notified respondent that the offers 
contained in the option agreements before referred to were revoked, and 
thereafter, although tendered the purchase price for their shares in 
accordance with the terms of such agreements by respondent, the ap- 
pellants refused to transfer the same, whereupon these actions were 
instituted. : 


Appellants’ primary contention here is that the agreements previously 
described which were enforced by the judgment appealed from are 
violative of the provisions of section 10 of the National Banking Act, 
12 U.S.C.A. § 72, prescribing the qualifications for directors of the 
national banks which, in part, reads as follows: 


“Qualifications ... Every director must own in his own right 
shares of the capital stock of the association of which he is a 
director the aggregate par value of which shall not be less than 
$1,000, unless the capital of the bank shall not exceed $25,000, 
in which case he must own in his own right shares of such capital 
stock the aggregate par value of which shall not be less than $500. 
Any director who ceases to be the owner of the required number 
of shares of the stock, or who becomes in any other manner dis- 
qualified, shall thereby vacate his place.” 


Reference is also made to section 73 reading as follows: 


“Each director, when appointed or elected, shall take an oath 
that he will, so far as the duty devolves on him, diligently and 
honestly administer the affairs of such association, and will not 
knowingly violate or willingly permit to be violated any of the 
provisions of this chapter, and that he is the owner in good faith, 
and in his own right, of the number of shares of stock required by 
this chapter, subscribed by him, or standing in his name on the 
books of the association, and that the same is not hypothecated, 
or in any way pledged, as security for any loan or debt... .” 


It is to be noted at the outset that section 72 does not denounce the 
purported election to the office of director of one who is not the owner 
of the specified number of shares or the act of serving as such director 
as a crime nor does it prescribe any penalty therefor. It merely declares 
that such a person is not qualified to act as a director and as a necessary 
consequence his election to the office is void or ineffectual. In this 
respect it would appear to differ in no manner from the statute formerly 
in effect in this state requiring directors of private corporations to be 
shareholders thereof, which was construed as not prohibiting the transfer 
to one of shares for the express and avowed purpose of qualifying the 
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transferee for election to the office of director, Webster v. Bartlett Estate 
Co., 35 Cal.App. 283, 286, 169 P. 702, and under which it was also held 
that one elected as such a director who was not a shareholder, while not 
a director de jure, was at least one de facto. O’Dea v. Hollywood 
Cemetery Ass’n, 154 Cal. 53, 69, 97 P. 1. 


Directing our attention specifically to the provisions of section 72 
of the statute here in question, the necessary effect of appellants’ con- 
tention is that the owner of shares in a national bank who has granted 
to another the right or option to acquire the same at some future date 
is not the owner of such shares “in his own right.” We see no basis in 
law or logic for such conclusion. The words “in his own right” as em- 
ployed in the statute can mean nothing more nor less than that, in order 
to be qualified as a director, one must be the beneficial as well as the 
legal owner of at least the minimum number of shares specified as 
distinguished from one who, though a stockholder of record, holds the 
share for the benefit of another, such as an executor or trustee. Here 
each of appellants purchased and paid for the shares of stock in the 
bank standing in their respective names and each therefore was the 
owner thereof “in his own right.” 

Neither did the appellants cease to be the owners of such shares in 
their own right by reason of the fact that they executed the agreements 
in question whereby in certain contingencies they granted respondent 
the right at its option to acquire the shares for the price and upon 
the terms therein stated. As said in Warner Bros. Pictures v. Brodel. 
31 Cal.2d 766, 772, 192 P.2d 949, 952, 3 A.L.R.2d 691: “...An option 
contract relating to the sale of land is therefore ‘by no means a sale of 
property, but is a sale of a right to purchase.’ Hicks v. Christeson, 174 
Cal. 712, 716, 164 P. 395, 397; see Smith v. Bangham, 156 Cal. 359, 365, 
104 P. 689, 28 L.R.A.,N.S., 522; Ware v. Quigley, 176 Cal. 694, 698, 169 
P. 377; Ludy v. Zumwalt, 85 Cal.App. 119, 130, 131, 259 P. 52; Alegretti 
v. Gardner, 74 Cal.App. 564, 566, 241 P. 408; Howard v. D. W. Hobson 
Co., 38 Cal.App. 445, 455, 176 P. 715; Menzel v. Primm, 6 Cal.App. 204, 
209, 91 P. 754, or, as stated in Shaughnessy v. Eidsmo, 222 Minn. 141, 
23 N.W.2d 362, 363, 166 A.L.R. 435: ‘. .. A contract conferring an 
option to purchase is . . . an irrevocable and continuing offer to sell, and 
conveys no interest in land to the optionee, but vests in him only a right 
in personam to buy at his election.’ ” 


“An option is by no means a sale of property, but is the sale of a 
right to purchase.” Hicks v. Christeson, 174 Cal. 712, 716, 164 P. 395, 
397. “An option is not a transfer of property. No title is conveyed 
thereby. It is a mere right of election acquired by one under a contract 
to accept or reject a present offer within the time therein fixed.” Ware 
v. Quigley, 175 Cal. 694, 698, 169 P. 377, 378. “An ‘option’ is neither a 
contract of sale and purchase nor an agreement to sell and purchase land 
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or other property. An ‘option’ is a contract by which the owner of 
property invests another with the exclusive right to purchase such 
property at a stipulated sum within a limited or reasonable time in the 
future, and, unlike an agreement to sell and purchase, imposes no obliga- 
tion to purchase upon the party to whom it is given.” Howard v. D. W. 
Hobson Co., 38 Cal.App. 445, 455, 176 P. 715, 720; “An option is a mere 
offer, and, unless it is accepted within the time limited, it is of no force 
for any purpose.” Upton v. Travelers’ Ins. Co., 179 Cal. 727, 729, 178 
P. 851, 852, @ A.L.R. 1597. ; 


In Western Union Tel. Co. v. Brown, 253 U.S. 101, 40 S.Ct. 460, 462, 
64 L.Ed. 803, the Supreme Court of the United States says: “An option 
is a privilege given by the owner of property to another to buy the 
property at his election. It secures the privilege to buy and is not of 
itself a purchase. The owner does not sell his property; he gives to 
another the right to buy.” 


As related directly to the provisions of section 72, in Paton’s Digest 
of Legal Opinions (1940 edition), p. 211, it is said: “A director of a 
national bank gives an option on all the stock owned by him in the bank. 
Does the granting of this option disqualify the director from continuing 
in office? 


“Opinion: A director by merely granting an option to a third person 
to buy his stock does not disqualify himself from acting as director. 


“Until the third person exercises his option to buy the stock, the 
director owns the stock in his own right as required by statute, . . .” 


It is equally apparent that by the agreements with which we are 
here concerned the appellants’ shares were “not hypothecated, or in any 
way pledged, as security for any loan or debt” within the meaning of 
the language in section 73 of the statute. There is no suggestion that 
appellants were at the time of their execution or any time subsequent 
thereto indebted in any amount to the respondent. In the absence of 
such indebtedness there could be no hypothecation or pledge of security. 


The real contention of counsel for appellants would appear to be 
that, while the fact that a director of a national bank who grants an 
option to another to acquire the shares held by him does not in all 
circumstances operate to disqualify him from continuing to serve as a 
director, a different result follows here because of the terms of the 
option agreement. The argument is that, inasmuch as the option price 
plus 5 percent interest was to be reduced by the amount of dividends 
paid to appellants during the period prior to the exercise of the option, 
the “public policy” reflected by the statute, if not the terms thereof, is 
violated. In support of this it is said that directors of national banks 
have a public duty not only to the shareholders but to the depositors; 
that the purpose of requiring directors to be shareholders is that their 
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own interests, springing from the investment therein, will induce them 
to act in a manner most beneficial to the interests of the bank, and, 
inasmuch as under the terms of the agreements here the price which 
they would receive upon the exercise of the option might be greatly 
reduced below the then true value of the shares by the dividends paid 
thereon prior to the exercise thereof, their incentive to act in the best 
interests of the bank was thereby destroyed or lessened. The argument 
to say the least is a strange one coming as it does from the appellants. 
They were under no duty to continue as directors, and by the simple 
act of resigning as such the respondent would have been obligated to 
exercise its option or failing to do so appellants would be at liberty to 
dispose of their shares to others at whatever price they might obtain 
therefor. The same result which appellants profess to believe renders 
the agreements contrary to public policy would occur if a definite price 
were fixed in the option without deduction for dividends paid, for it is 
entirely possible that at the time of the exercise of the option the market 
value of the shares might be considerably greater than that specified 
in the option. 


Nor do we see any force in the further argument that because re- 
spondent was the only shareholder of the bank other than appellants 
and the two other directors, the agreement had the necessary effect of 
making the appellants subservient to the respondent in the discharge 
of their duties as directors. The answer is that the agreements do not 
purport to lay any such obligation upon the appellants. As a majority 
of the board of directors they had full freedom of action. The fact, as 
they purported to testify, that they usually followed suggestions and 
recommendations made by the respondent is of no significance in de- 
termining the validity of the agreements in question. We see nothing 
legally or morally wrong in the fact that one who owns all or the great 
majority of the outstanding shares in a banking corporation makes sug- 
gestions and recommendations to the board of directors thereof with 
respect to its operation and management. Unless appellants desire to 
be understood as saying that they were so recreant to their duty as 
directors of the bank that they wilfully acted upon the suggestions of 
respondent when convinced that such action was inimicable to the best 
interests of the bank, no odium attaches to them by reason of the fact 
that they may have acted from time to time in accordance with respond- 
ent’s suggestions. If on the other hand they wilfully violated their 
trust as directors they may hardly be heard to plead in justification that 
they were induced so to do by respondent when neither under the terms 
of the agreements nor otherwise were they under compulsion to do so. 


It may be noted however that despite appellants’ attempts to make 


it appear that they were subservient to the wishes of and dominated by 
the respondent in the discharge of their duties as directors of the bank, 
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they did not hesitate to act contrary thereto when their own interests 
dictated otherwise. When in June, 1950, respondent was desirous of 
selling the assets of the bank to the Bank of America, defendants 
strenuously objected thereto until respondent acceded to their demand 
that the purchaser pay to the bank for distribution to its stockholders 
at least $305,000; appellants frankly admitting that their insistence upon 
this requirement was solely by reason of the fact that they then had 
determined to repudiate their agreement with respondent, which, if 
successful, would result in each of the appellants receiving an additional 
sum of $312.50 per share by reason of this additional payment alone. 
Similarly on a previous occasion when respondent suggested to the 
directors of the bank the desirability of increasing the dividend rate 
upon its stock, appellants refused to accept this suggestion because each 
of them believed that such increase would be contrary to his best finan- 
cial interest in the event respondent should exercise its rights under the 
option agreements. 


It is not surprising that the testimony of appellants Shephard and 
Musick (appellant Parrington did not testify) whereby they undertook 
to cast aspersions upon their conduct as directors did not impress the 
trial judge who, when rendering his decision, remarked: “In view of 
their long experience in the banking business, and particularly in this 
particular bank, I couldn’t help but wonder if they were not attempting 
to disparage themselves by their conduct with the hope that thereby 
they would be successful in this lawsuit and make a financial gain.” 


The trial court found, and the finding is amply supported by the 
evidence, that “The written agreements . . . — neither in nor of them- 
selves, nor when the same are considered in the light of the circum- 
stances under which they were executed and delivered, or considered in 
view of the conduct of the parties thereto after the execution and 
delivery thereof and during the time after 1941, when the defendants 
were directors of The Bank—did not require, cause, or induce, nor did 
any of such written agreements tend to require, cause, or induce, the 
defendants, or any of them, to violate their respective oaths as directors 
of The Bank, or, in any manner, to abandon or surrender their respec- 
tive independent rights, duties, or obligations as such directors, nor 
did said or any of said agreements, the said circumstances of the execu- 
tion and delivery thereof, nor the acts or conduct of the parties thereto 
after the execution and delivery thereof, in any manner, require, cause, 
or induce or tend to require, cause or induce, the or any of the defend- 
ants, as such directors, to neglect, abandon, surrender, or delegate their 
respective independent rights, obligations, duties, votes, or actions, or 
any thereof, in or about the affairs of The Bank.” 

Not only, as indicated by the foregoing finding, was there nothing 
in the agreements themselves to induce or tend to induce the appellants 
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to act contrary to their duties as directors, but the court further found 
that they were not induced or caused so to do by any recommendation 
or suggestion of respondent. The trial court’s finding in this respect, 
also supported by the evidence, is as follows: 


“In the operation and the conducting of the usual and ordinary 
affairs of The Bank, such as—by way of illustration—invest- 
ments, discounts, making of loans, employment of personnel, 
fixing of salaries of officers and employees, fixing of directors’ 
fees, for attendance at regular or special meetings of the Board 
of Directors, or acting as a member of the examining committee, 
plaintiff, during the period from June, 1941, to the time when 
the defendants resigned as directors of The Bank, did not in any 
manner make any requests or suggestions respecting the acts or 
conduct of the defendants, or any of them, as such directors. 
In certain limited instances involving matters of high level policy 
—such as adoption by the Board of Directors of (a) a group life 
insurance and group medical insurance plan covering the em- 
ployees of The Bank; (b) a contract employing specialists on the 
staff of the Bank of America National Trust and Savings Associa- 
tion to conduct audits and give assistance to the officers and em- 
ployees of The Bank; (c) a retirement plan for The Bank’s 
employees; and (d) construction of a new banking quarters, in- 
cluding the exchange of real property in connection with acquiring 
a site for the construction of a new building and a parking lot for 
customers of the Bank adjoining same, plaintiff initiated the 
programs and suggested and recommended to the Board of Di- 
rectors of The Bank that favorable action be taken thereon, and 
such requested or suggested action was taken. .. . That in each 
instance where favorable action was taken by the Board of Di- 
rectors with respect to the high level policy matters above referred 
to, as suggested or requested by plaintiff, such action was in the 
best interest of the Bank and the request or suggestion of the 
plaintiff in such instances was in all respects proper.” 


We fail to see anything inherently unlawful or contrary to public 
policy in an agreement whereby the sole stockholder of a corporation 
sells some of its shares to those who are to be connected with its opera- 
tion or management as officers or employees with a reservation of the 
right to repurchase the shares at a stipulated price should the purchasers 
cease their connection with the corporation. Indeed this is now a com- 
mon practice in both large and small corporations. As was said in 
Halsey v. Boomer, 236 Mich. 328, 210 N.W. 209, 210, 48 A.L.R. 622, 
624: “When a man, as here, owns the entire interest at the time of 
incorporation and is willing or desirous that an employee purchase a 
few shares of its stock, we think no question of public policy will pre- 
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vent him from so providing on the issuance of such stock to an employee 
that he shall have the right to secure its return to him should such 
person leave the employ of the corporation. He thus prevents any 
person not directly interested in the work of the corporation from 
securing an interest therein, and we know of no reason why this may 
not be done.” 


In this same connection the following language from the opinion in 
Smith v. San Francisco and N. P. Ry. Co., 115 Cal. 584, 600, 47 P. 582, 
588, 35 L.R.A. 309, is apposite here: “‘If there is one thing which, 
more than another, public policy requires, it is that men of full age and 
competent understanding shall have the utmost liberty of contracting, 
and that their contracts, when entered into freely and voluntarily, shall 
be held sacred, and shall be enforced by courts of justice.’ It is not in 
violation of any rule or principle of law for stockholders who own a 
majority of the stock in a corporation to cause its affairs to be managed 
in such way as they may think best calculated to further the ends of the 
corporation, and for this purpose to appoint one or more proxies, who 
shall vote in such a way as will carry out their plan.” 

While it is true that neither pure motives nor honest belief in the 
validity of an illegal bargain will save it from condemnation, it is not 
without significance that the appellants here, two of whom are ex- 
perienced bankers and the other is a member of the Bar, at all times 
prior to their resignation from the bank (a period of nine years in the 
case of the former and seven and a half years in the case of the latter) 
seemingly did not regard the agreements as violative either of the stat- 
ute or the public policy evidenced thereby in view of the fact that an- 
nually upon their election as director each took the statutory oath 
prescribed by section 73 that he would diligently and honestly administer 
the affairs of the bank and not knowingly violate or willingly permit 
to be violated any provisions of the statute and that he was the owner 
in good faith and in his own right of the requisite number of shares and 
that the same were not hypothecated or in any way pledged as security 
for any loan or debt for otherwise each was clearly guilty of perjury. 


Appellants place principal reliance upon the case of Tooker v. Inter- 
County Title etc. Co., 295 N.Y. 386, 68 N.E.2d 179, 180, 167 A.L.R. 385 
which involved a similar statute of New York. While the statute there 
was somewhat more comprehensive in its terms and the language of the 
opinion is, to say the least, obscure, the case is distinguishable. There 
by the terms of the contract between the plaintiff who had purchased 
the shares from the defendant the former unconditionally agreed to sell 
and the latter unconditionally agreed to buy the shares in the event 
plaintiff should cease to be a director of the bank. Inasmuch as the 
price to be paid in such event was to be the then book value of the 
shares but not less than the amount paid therefor by the plaintiff, the 
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court concluded that the latter thereby “was equipped to free himself 
in a substantial degree from the chance of financial loss incident to 
record ownership of his qualifying shares, with the result that his sense 
of the character of his duty as a director may well have been reduced in 
like measure.” While the reasoning of the court is somewhat tenuous, 
the agreements here are quite different from that involved in the cited 
case. Appellants had no assurance that in the event they should cease 
to be directors respondent would exercise its option or right to purchase 
their shares, and if it did not do so and appellants then desired to sell 
their shares the price which they could reasonably expect to receive 
therefor was the then market value, if any, of the shares. There was no 
guarantee against loss. It is to be noted also that while, as stated, the 
statute there involved was somewhat more comprehensive than that 
with which we are here concerned, the court expressly said: “Mani- 
festly, the transaction was designed to qualify the plaintiff for election 
as a director of the bank. Transfer of bank stock for the purpose of so 
qualifying the transferee is not obnoxious to the statute. Cf., Matter of 
Ringler & Co., 204 N.Y. 30, 37, 97 N-E. 593, 595, Ann.Cas. 1913C, 1036.” 


Appellants also contend that the agreements constitute a violation 
of the so-called Clayton Act, 15 U.S.C.A. § 18, which provides generally 
that no corporation engaged in commerce shall acquire directly or in- 
directly the whole or any part of the stock of another corporation en- 
gaged in commerce “where in any line of commerce in any section of 
the country, the effect of such acquisition . . . may be substantially to 
lessen competition, or to tend to create a monopoly.” 


This contention was not presented to the trial court and is advanced 
for the first time upon appeal. The record is devoid of any evidence 
that the acquisition by respondent of the stock of the bank operated 
“substantially to lessen competition or to tend to create a monopoly.” 
In seeming recognition of this appellants ask this court to take judicial 
notice of the order of the Board of Governors of the Federal Reserve 
System in the matter of Transamerica Corporation rendered after the 
trial of the instant proceeding. To this end they have included in an 
appendix to their opening brief a copy of the certain portions of the 
order in question. Assuming without deciding that we may properly 
take judicial notice of this action of the federal reserve board, there are 
several reasons why it cannot affect the judgment herein. First and 
foremost, it is conceded that the board order is not final inasmuch as it 
is now pending upon appeal in the U. S. Circuit Court of Appeals for the 
Third Circuit. Secondly, an examination of the portions of the order 
to which counsel direct our attention does not disclose that the federal 
reserve board undertook to determine the validity of the agreements 
here involved. True in the course of its order or opinion mention is 
made of the fact that respondent followed the practice disclosed by these 
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agreements in the acquisition of the stock of other banks, but we fail 
to find therein any suggestion that this in and of itself constituted a 
violation of the Clayton Act. What it did determine was that by ac- 
quiring the stock of the numerous banks in the States of California, 
Oregon, Nevada, Arizona, and Washington enumerated in the order, the 
effect thereof was to materially lessen competition and hence the ac- 
quisition of the stock of such banks was in violation of the act. We are 
not here concerned with the question as to whether or not the respondent 
in acquiring the stock of a large number of banks, including that here 
involved, was guilty of a violation of the Clayton Act. Rather the 
question here is whether after having acquired such stock respondent 
could sell certain of the shares to the appellants under the terms of the 
agreements here involved. Moreover, it is not the acquisition of stock 
in other corporations or the means employed in doing so that is de- 
nounced by the Clayton Act but only when the effect thereof is to sub- 
stantially lessen competition or tends to create a monopoly. This is 
clearly pointed out in Aluminum Co. of America v. Fed. Trade Com- 
mission, 3 Cir., 284 F. 401, 405, certiorari denied, 261 U.S. 616, 43 S.Ct. 
362, 67 L.Ed. 828, where it is said: “Clearly, the object to which the 
section is directed is not the mere acquisition of stock of one corporation 
by another. It is the ‘effect’ of such acquisition upon commerce.” 

Not only is there no evidence here that the acquisition of the stock 
of the bank in question had the effect of substantially lessening compe- 
tition or creating a monopoly but, what is more important, there is no 
evidence that such was the effect of the agreements here in suit. 

The judgment is affirmed. DORAN and DRAPEAU, JJ., concur. 





Statute Limiting Discount on Installment 
Papers Held Unconstitutional 


The Supreme Court of Indiana has held that the Indiana 
Retail Installment Sales Act is unconstitutional in so far as it 
authorizes the Department of Financial Institutions to limit 
by regulation the amount which a purchaser of retail install- 
ment sales contracts may pay to the dealer who sells them. 
The court found no merit in the view that such a law was 
necessary to protect smaller finance companies against the 
competition of the larger companies with greater resources. 
Department of Financial Institutions v. Holt, Supreme Court 
of Indiana, 108 N.E.2d 629. 
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Uphold Assignment of Bank Deposit 


M. P. Lipe, doing business as Lipe Motor Lines, main- 
tained a general account at the Guilford National Bank. Lipe 
assigned all the assets of the business including the bank de- 
posit to a corporation named Lipe Motor Lines, Inc. After 
the sale Lipe claimed that it was not intended that the bank 
account should be transferred to the corporation and claimed 
that the assignment was not sufficient to transfer the account. 
Upholding the assignment, the court ruled that Lipe was not 
entitled to recover the deposit from the bank which had been 
given notice of the assignment and had permitted the corpora- 
tion to withdraw the funds. Lipe v. Guilford National Bank, 
Supreme Court of North Carolina, 72 S.E.2d 759. The 
opinion of the court is as follows: 


Civil action by depositor against bank for recovery of general de- 
posit with interest. 

The complaint alleges that on September 30, 1948, the plaintiff, 
M. P. Lipe, Sr., an individual doing business as Lipe Motor Lines, had 
$927.77 on general deposit with the defendant, Guilford National Bank; 
that the defendant subsequently honored a check for a part of the de- 
posit, reducing it to $527.77; that on October 1, 1950, the plaintiff learned 
that the balance of the deposit had been transferred to the credit of a 
third party by the defendant without his authorization or knowledge; 
that the plaintiff thereupon made demand on the defendant for the 
payment to him of the balance of the deposit; that the defendant wrong- 
fully refused to make such payment to the plaintiff, who is the owner 
of the balance of the deposit; and that by reason of these matters the 
plaintiff is entitled to judgment against the defendant for $527.77 with 
interest from October 1, 1950. 

The answer denies the material averments of the complaint. In ad- 
dition, it sets forth that prior to January 5, 1949, the plaintiff, an indi- 
vidual trading as Lipe Motor Lines, had $854.02 on general deposit with 
the defendant; that under a written contract bearing date September 
30, 1948, which became effective on January 5, 1949, the plaintiff sold 
and transferred to a corporation named Lipe Motor Lines, Incorporated, 
virtually all his assets and business, including his general deposit with 
the defendant; that on the following day, i. e., January 6, 1949, one J. T. 
Ennis, acting in behalf of both the plaintiff and the corporation, noti- 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §96. 
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fied the defendant of such sale and transfer, and directed the defendant 
to transfer the general deposit from the credit of the plaintiff to that 
of Lipe Motor Lines, Incorporated; that the defendant forthwith com- 
plied with this direction; that subsequent to these events, Lipe Motor 
Lines, Incorporated, made numerous deposits in its own name with the 
defendant, and withdrew various sums of money from the deposits cred- 
ited to it; and that as the net result of these transactions “the defendant 
now has to the credit of Lipe Motor Lines, Inc., the sum of $128.23, rep- 
resenting the balance not withdrawn from the account originally owned 
by the plaintiff.” The answer prays that plaintiff recovers nothing by 
his action. 

The only testimony at the trial was that given by the plaintiff in 
person. He stated in substance on direct examination that on Septem- 
ber 30, 1948, he had a general deposit of $927.77 with the defendant 
bank; that a subsequent withdrawal made by him before January 1, 
1949, reduced the deposit to $527.77; that he discovered sometime in 
the summer of 1950 that this deposit had been transferred to the credit 
of Lipe Motor Lines, Incorporated, by the defendant bank; that he 
thereupon made demand on the defendant bank for the $527.77; and that 
the defendant bank refused to pay it to him. 


The plaintiff admitted on cross-examination that while he “was 
operating Lipe Motor Lines as an individual,” to-wit, on September 30, 
1948, he sold and transferred virtually all of his assets and business, in- 
cluding his general deposit with the defendant bank, to a corporation 
named Lipe Motor Lines, Incorporated, under a written contract, which 
was complete on its face and was to become effective when it received 
the approval of the North Carolina Utilities Commission; that the writ- 
ten contract was approved by the North Carolina Utilities Commission 
on January 5, 1949; and that thereafter the business theretofore con- 
ducted by the plaintiff as an individual under the trade-name of Lipe 
Motor Lines was carried on by its purchaser, Lipe Motor Lines, Incor- 
porated. 


The plaintiff volunteered the additional testimony that although his 
sale and transfer of his general deposit with the defendant bank to Lipe 
Motor Lines, Incorporated, as shown by the written contract was ab- 
solute in character, there was some contemporaneous oral stipulation 
between him and Lipe Motor Lines, Incorporated, relating to the de- 
posit, which was “supposed to have been done afterwards” and which 
was “supposed to... (have been) ... written into the contract.” The 
trial judge virtually struck this evidence from the case without objection 
on the part of the plaintiff by instructing the plaintiff to “testify to 
facts and not suppositions.” 

When the plaintiff had introduced his evidence and rested his case, 
the defendant moved to dismiss the action upon a compulsory nonsuit, 
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and the trial judge allowed the motion and entered judgment accord- 
ingly. The plaintiff appealed, assigning errors. 


Joe P. Whitener, Hickory, for plaintiff, appellant. 
Hoyle & Hoyle, Greensboro, for defendant, appellee. 


ERVIN, Justice. — The plaintiff makes these assertions by his as- 
signments of error: 


1. That the court erred in dismissing the action upon a compulsory 
nonsuit. 


2. That the court erred in rulings respecting evidential matters. 
We will consider the assignments of error in the order stated above. 


When a person deposits his money in a bank without any agreement 
to the contrary, the ownership of the money passes from him to the 
bank, and the bank becomes his debtor for the amount of the money 
deposited. Merchants Bank v. Weaver, 213 N. C. 767, 197 S. E. 551; 
Williams v. Hood, 204 N. C. 140, 167 S. E. 574; Virginia-Carolina Joint 
Stock Land Bank v. First And Citizens Nat. Bank, 197 N. C. 526, 150 
S. E. 34; Woody v. First National Bank of Rocky Mount, 194 N. C. 549, 
140 S. E. 150, 58 A. L. R. 725; Wall v. Howard, 194 N. C. 310, 139 S. E. 
449; Continental Trust Co. v. Spencer, 193 N. C. 745, 138 S. E. 124; 
Corporation Commission v. Merchants’ Bank & Trust Co., 193 N. C. 
696, 138 S. E. 22; Page Trust Co. v. Rose, 192 N. C. 673, 135 S. E. 795; 
Graham v. Proctorsville Warehouse, 189 N. C. 533, 127 S. E. 540; Reid v. 
Charlotte Nat. Bank, 159 N. C. 99, 74 S. E. 746; Hawes v. Blackwell, 
107 N. C. 196, 12 S. E. 245; Boyden v. President and Directors of the 
Bank of Cape Fear, 65 N. C. 13. The debt thus created is subject to 
the rule that ordinary business contracts for money due or to become 
due are assignable. Wike v. Board of Trustees of New Bern Graded 
Schools, 229 N. C. 370, 49 S. E. 2d 740; Bank of Northampton v. Town 
of Jackson, 214 N. C. 582, 200 S. E. 444; Armour Fertilizer Works v. 
Newbern, 210 N. C. 9, 185 S. E. 471; North Carolina Bank & Trust Co. 
v. Williams, 201 N. C. 464, 160 S. E. 484; Bank v. School Committee of 
Durham, 121 N. C. 107, 28 S. E. 134; Motz v. Stowe, 83 N. C. 434; 
9 C. J.S., Banks and Banking, § 288. A valid assignment may be made 
by any contract between the assignor and the assignee which manifests 
an intention to make the assignee the present owner of the debt. Hall v. 
Jones, 151 N. C. 419, 66 S. E. 350; Motz v. Stowe, supra; Winberry v. 
Koonce, 83 N. C. 352; Ponton v. Griffin Bros. & Co., 72 N. C. 362; Thig- 
pen v. Horne, 36 N. C. 20; 6 C.J. S., Assignments, § 41. The assignment 
operates as a binding transfer of the title to the debt as between the 
assignor and the assignee regardless of whether notice of the transfer is 
given to the debtor. Page Trust Co. v. Carolina Construction Co., 191 
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N. C. 664, 132 S. E. 804; Chemical Co. v. McNair, 139 N. C. 326, 51 
S. E. 949. Notice to the debtor is necessary, however, to charge him 
with the duty of making payment to the assignee. Chemical Co. v. Mc- 
Nair, supra; Bank v. School Committee, 118 N. C. 383, 24 S. E. 792. 
This duty arises whenever the debtor receives notice of the assignment, 
irrespective of who gives it. Ellis v. Amason, 17 N. C. 273, 6 C. J.S., 
assignments, § 74. The code of civil procedure requires every action to 
be prosecuted in the name of the real party in interest. G. S. § 1-57. 
As a consequence of this requirement, a depositor cannot maintain an 
action against a bank to recover a deposit when it appears from his 
own evidence that he has assigned the deposit to a third person and 
has no further interest in it. Vaughan & Barnes v. Davenport, 157 N. C. 
156, 72 S. E. 842. 


When these rules of law are applied to the case at bar, it becomes 
obvious that the compulsory nonsuit was proper. This is true because 
the plaintiff's own evidence showed that he assigned his right to the 
entire deposit in controversy to the Lipe Motor Lines, Incorporated, on 
January 5, 1949, and that in consequence he has no further interest 
in it... . Affirmed. 





Minor Error in Designation of Borrower 
Invalidates Transaction Under Uniform 
Trust Receipts Act 


The Uniform Trust Receipts Act is in force in all states, 
including Alaska and Hawaii, except Arkansas, Colorado, 
Georgia, Iowa, Kansas, Kentucky, Louisiana, Maine, Mis- 
sourt, North Carolina, Ohio, Oklahoma, Rhode Island, South 
Carolina, Texas, Vermont, West Virginia, Wisconsin and 
District of Columbia. 

The Act validates the trust receipt method of financing 
provided the requirements of the Act are met. One of these 
requirements is that the lender (entruster) must file with the 
Secretary of State a designation of the lender and the borrower 
(trustee). The Supreme Judicial Court of Massachusetts has 
recently held a trust receipt transaction invalid, the lender 
being deprived of his security, where the borrower’s name was 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §1562. 7 
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E. R. Millen Co., Inc., but the name filed in the designation 
was E. R. Millen Company. General Motors Acceptance 
Corp. v. Haley, Supreme Judicial Court of Massachusetts, 
109 N.E.2d 143. The opinion of the court is as follows: 


WILKINS, J.—Both parties appeal from a final decree entered in a 
suit to obtain a declaratory decree as to their rights in the proceeds of 
certain goods or equipment acquired by the defendant’s assignor, E. R. 
Millen Co., Inc., a Massachusetts corporation, under trust receipt in- 
struments. The governing statute is the Uniform Trust Receipts Act. 
G.L.(Ter.Ed.) c. 255A, inserted by St. 1936, c. 264. See Associates 
Discount Corp. v. C. E. Fay Co., 307 Mass. 577, 30 N.E.2d 876, 132 
A.L.R. 519. 

About January 10, 1950, E. R. Millen Co., Inc., and the plaintiff 
entered into a financing arrangement, whereby the plaintiff agreed to 
finance the wholesale purchase of various types of merchandise, including 
electrical appliances, radios, and television sets. On January 20, 1950, 
the plaintiff filed with the Secretary of the Commonwealth a statement 
of trust receipt financing setting forth that the plaintiff “is or expects to 
be engaged in financing under trust receipt transactions the acquisitions 
by the trustee, E. R. Millen Company,” whose chief place of business 
is given as 495 Trapelo Road, Belmont. The signatures to this state- 
ment were “General Motors Acceptance Corporation (Entruster)”! by 
its assistant secretary and “E. R. Millen Trustee.”2 Thereafter E. R. 
Millen Co., Inc., made arrangements with various suppliers of electrical 
appliances for the delivery of equipment financed by the plaintiff. On 
December 26, 1950, E. R. Millen Co., Inc., made for the benefit of its 
creditors a common law assignment of all its assets to the defendant. 
At that time a balance was due on the purchase of equipment and for 
finance charges. Following the assignment the defendant took pos- 
session of all the corporate assets, including the equipment financed 
by the plaintiff, which has since been sold by agreement. The fore- 
going is admitted in the pleadings. 

Additional facts were found by the judge. For about one month 
prior to the incorporation of E. R. Millen Co., Inc., on March $1, 1948, 
E. R. Millen was carrying on business with two other persons under the 
name of E. R. Millen Company. After the formation of the corporation 
the business was carried on in the same location, and there was no 
change in the type of business or in the manner of doing it. E. R. 
1“ ‘Entruster’ means the person who has or directly or by agent takes a security interest 


in goods, documents or instruments under a trust receipt transaction, and any successor 
in interest of such person.” G.L.(Ter.Ed.) c. 255A, § 1, inserted by St.1986, c. 264. 
2““Trustee’ means the person having or taking possession of goods, documents or in- 


struments under a trust receipt transaction, and any successor in interest of such person.” 
G.L.(Ter.Ed.) c. 265A, § 1, inserted by St.1986, c. 264. 
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Millen was the president, general manager, and a director of the cor- 
poration, and had authority to sign trust instruments on its behalf. 
About November 13, 1950, he ceased to be manager or an officer of the 
corporation. The merchandise was delivered to E. R. Millen Co., Inc., 
more than thirty days before the assignment and pursuant to trust 
receipts. Five trust receipts were signed “E. R. Millen Co. Inc.” by 
an officer of the corporation. Eight trust receipts were signed “E. R. 
Millen Co.,” which “is not the signature of the corporation.” 

The judge ruled that the statement filed by the plaintiff with the 
Secretary of the Commonwealth “did not comply with the provisions 
of G.L.(Ter.Ed.) c. 255A,” because the trustee’s name was given in the 
statement as “E. R. Millen Company,” instead of “E. R. Millen Co., 
Inc.,” and the statement was signed, “E. R. Millen Trustee,” which is 
not the name of the corporation. He then ruled that four of the in- 
struments® signed in the correct name of the corporation “are trust 
receipts and constitute trust receipt transactions within the purview 
of G.L. (Ter.Ed.) c. 255A”; that “as to these four items the plaintiff 
has a ‘security interest’* as defined in § 1 of the act”; that under § 8, 
cl. 2, the plaintiff’s security interest was void against a “lien creditor”;® 
and that the plaintiff could not recover for these items. As to the eight 
instruments not signed in the exact corporate name, the judge ruled 
that they “do not constitute ‘trust receipt transactions’ within the pur- 
view of G.L.(Ter.Ed.) c. 255A, since they were not signed by the 
trustee as required by § 2(i)”; that “the plaintiff did not lose title to 
this merchandise, that E. R. Millen Co. Inc., never acquired title”; and 
that as to them the plaintiff is entitled to recover. 


The validity of the statement filed with the Secretary of the Com- 
monwealth rests upon an interpretation of c. 225A, §§ 7, 8,° and 


8 Apparently the failure to include the fifth item was an oversight. 

4“ Security interest’ means a property interest in goods, documents or instruments, 
limited in extent to securing performance of some obligation of the trustee or of some 
third person to the entruster, and includes the interest of a pledgee, and title, whether 
or not expressed to be absolute, whenever such title is in substance taken or retained for 
security only.” G.L.(Ter.Ed.) c. 255A, § 1, inserted by St.1986, c. 264. 

5“ ‘Lien creditor’ means any creditor who has acquired a specific lien on the goods, 
documents or instruments by attachment, by levy, or by any other similar operation of 
law or judicial process, including a distraining landlord.” G.L.(Ter.Ed.) c. 255A, § 1, 
inserted by St.1986, c. 264. 

6 “Section 7. 1. (a) If the entruster within the period of thirty days specified in sub- 
section 1 of section eight files as in this chapter provided, such filing shall be effective to 
preserve his security interest in documents or goods against all persons, save as other- 
wise provided by sections eight to eleven, inclusive, fourteen and fifteen. . 

“Section 8. 1. The entruster’s security interest in goods, documents or instruments 
under the written terms of a trust receipt transaction, shall without any filing be valid 
as against all creditors of the trustee, with or without notice, for thirty days after delivery 
of the goods, documents or instruments to the trustee, and thereafter except as in this 
chapter otherwise provided. . . . 

“@. The entruster’s security interest shall be void as against lien creditors who become 
such after such thirty day period and without notice of such interest and before filing. 

“3... . (b) An assignee for the benefit of creditors, from the time of assignment, 
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13.7 The requirment that a statement be filed in order to preserve the 
entruster’s security interest in the goods against lien creditors is in 
§7, cl. 1(a), and § 8, cl. 2. That an assignee for the benefit of creditors, 
such as the defendant, is a lien creditor in the present circumstances 
if no valid statement has been filed is clear from § 8, cl. 3(b). 


The provisions as to what a statement must contain are in § 13. The 
name of the corporation being “E. R. Millen Co., Inc.,” if the reason- 
able construction of the act is that either the designation of the trustee 
or its signature must be in its precise and exact corporate name, there 
manifestly has been no compliance here where the designation was “E. R. 
Millen Company” and the signature was “E. R. Millen Trustee.” China 
Clipper Restaurant, Inc., v. Yue Joe, 312 Mass. 540, 543, 45 N. E. 2d 
748. The purpose of the designation is that there be one centralized 
place for filing for the entire Commonwealth and there be maintained 
at that place an intelligible and easily available index “arranged accord- 
ing to the name of the trustee and containing a notation of the trustee’s 
chief place of business as given in the statement.” As a result of a 
notice to admit facts, it must be taken as true that “E. R. Millen Co., 
Inc.,” is not listed among the records kept by the Secretary of the Com- 


. shall, on behalf of all creditors, stand in the position of a lien creditor without notice, 
without reference to whether he personally has or has not, in fact, notice of the entruster’s 
interest, unless prior to such assignment . . . the entruster has filed. 


7 “Section 138. 1. Any entruster indutehing or contemplating trust receipt transactions 
with reference to documents or goods, upon payment of the proper fee, may file with 
the state secretary a statement, signed by the entruster and the trustee, containing: 

“‘(a) A designaion of the entruster and the trustee, and of the chief place of business 
of each within the commonwealth, if any... . 


“(b) A statement that the entruster is engaged, or expects to be engaged, in financing 
under trust receipt transactions the acquisition of goods by the trustee; and 
“(c) A description of the kind or kinds of goods covered or to be covered by such 
financing. 


“2. The following form of statement (or any other form of statement containing 
substantially the same information) shall suffice for the purposes of this chatper: 

“Statement of Trust Receipt Financing. 

SF SRE) cesiiasciicrctcnerninncee whose chief place of business within this state is 
SO ccsbupicitticaseatisancegcscie , (or who has no place of business within this state and and whose 
chief place of business outside this state is at ......sscsssseseseseseseeee ») is or expects to be 
engaged in financing under trust receipt transactions the acquisition by the trustee, ........ 
osdenpeaneseinsncieines whose chief place of business within this state is at occ Of 
goods of the following description: 

x (General words of description, such as ‘coffee,’ ‘silk,’ ‘automobiles,’ will be sufficient.) 

STRMMMIRLEMELD casinos tueussvesasnacacisvesscvesensesaaneees Entruster. 
SHIRDI)... cesaiscvscinesypiiacesvcaiserssesesesnencunnaees Trustee. 

“8. The state secretary shall cause each statement filed to be marked with a con- 
secutive file number, and with the date and hour of filing, to be kept in a separate file, 
and to be noted and indexed in a suitable index, arranged according to the name of the 
trustee and containing a notation of the trustee’s chief place of business as given in the 
statement. The fee for filing any such statement shall be one dollar. 

“4, Presentation for filing of the statement described in subsection 1, and payment 
of the filing fee, shall constitute filing under his chapter, in favor of the entruster, as to 
any documents or goods falling within the description in the statement which are within 
one year after the date of such filing, or have been, within thirty days previous to such 
| the subject-matter of a trust receipt transaction between the entruster and the 
trustee 
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monwealth under § 13, cl. 3, and that the plaintiff never filed a state- 
ment of trust receipt financing “in which ‘E. R. Millen Co., Inc.’ was 
designated as trustee,” or signed as a trustee. 

It is urged upon us that the statute merely requires that the trustee 
be so designated that a creditor or other interested person would not 
be misled as to the identity of the trustee; and here, it is said, no one 
could be deceived because of the resemblance of name, the identity 
of address, and the description of the goods acquired by the trustee. 
lf we assume that there was regularity in the office of the Secretary 
of the Commonwealth, and that the statement was indexed under the 
name of the trustee as therein given, we are nevertheless of opinion 
that the designation was not in compliance with the act. This, we 
must bear in mind, is a uniform law. No pertinent decision on the 
present point has come to our attention. But it cannot be doubted 
that the statute must be construed in a way that will tend to uniform 
decisions in the several States. Any relaxation in strict interpretation 
tends, in a given case, to carry in the opposite direction and, for future 
cases, to open the door wider to still other variations. Even if we 
assume that a person consulting the index would find the way to the 
particular statement with which we are now concerned, we nevertheless 
are not sure how great a duty of investigation the statute fairly intended 
should be imposed upon the public, some members of which might not 
seek the information on file by attendance at the Secretary’s office. 
What mainly concerns us, however, is the constructive notice sought 
to be imposed upon everyone as a consequence of the mere fact of filing 
and irrespective of investigation. In order to achieve constructive 
effect, it seems only right that there be exact compliance with the statute. 
After all there is no hardship for an entruster to see that the statutory 
requirements are met and the documents accurately executed. See 
In re Brownsville Brewing Co., 3 Cir., 117 F. 2d 463, 466. We need not 
pass upon the sufficiency of the signing by the trustee. The trial judge 
rightly ruled that the statement of trust receipt financing was invalid 
as not containing a proper designation of the trustee. 


We next consider the judge’s other ruling that the various trust 
receipts not signed in the precise corporate name are not trust receipt 
transactions under c. 255A, “§ 2(i).”8 This ruling was predicated on 


8 “Section 2. 1. A trust receipt transaction within the meaning of this chapter is any 
transaction to which an entruster and a trustee are parties, for one of the purposes set 
forth in subsection 8, whereby— 

“(a) The entruster or any third person delivers to the trustee goods, documents or 
instruments in which the entruster (i) prior to the transaction has, or for new value (ii) 
by the transaction acquires or (iii) as the result thereof is to acquire promptly a security 


interest; ... 
“Provided, that the delivery under paragraph (a) ... is either— 
“() Against the signing and delivery by the trustee of a writing designating the 
, documents or instruments concerned, and reciting that a security interest therein 
remains in or will remain in, or has passed to or will pass to, the entruster, or 
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the fact that the signatures were “E. R. Millen Co.” and not “E. R. 
Millen Co., Inc.,” and upon the statutory provision that in order to come 
within the act a trust receipt must be signed by the trustee. §§ 2, cl. 
1(b) (i), and 2, cl. 2. But these subsections do not prescribe any 
particular form of signature. The trust receipts are not for public 
recording or inspection but constitute private agreements between the 
entruster and the trustee. There is nothing in these subsections or in 
the act as a whole to reveal an intent to change the common law of 
contracts as to what may be a binding form of signature on the part 
of a corporation. “It is well settled that a person or corporation may 
assume or be known by different names, and contract accordingly, and 
that contracts so entered into will be valid and binding if unaffected 
by fraud. ... The validity, so far as third parties are concerned, of 
contracts entered into by a person or corporation under a name other 
than his or its own proper name does not depend upon whether he or 
it is as well known by that name as by his or its true name, but upon 
whether quoad the particular transaction, the name is used in good 
faith by the party adopting it as a descriptio personae.” William 
Gilligan Co. v. Casey, 205 Mass. 26, 31, 91 N.E. 124; W. W. Britton, 
Inc., v. S. M. Mill Co., 327 Mass. 335, 338, 98 N.E.2d 637; Cook, 
Corporations (8th ed.) § 15; 19 C.J.S., Corporations, § 1136. See 
Assessors of Boston v. Neal, 311 Mass. 192, 199, 40 N.E.2d 893; Century 
Indemnity Co. v. Bloom, 325 Mass. 52, 55, 88 N.E.2d 906. We think 


that there was error in ruling that E. R. Millen Co., Inc., never acquired 


title to the equipment covered by those trust receipts which were signed 
“E. R. Millen Co.” 


The final decree is reversed, and a new final decree is to be entered 
declaring that the plaintiff has no security interest in the proceeds of 
any of the property described in “Exhibit B” annexed to the bill of 


complaint, and that title thereto is in the defendant, who is to have 
costs of this appeal. 


So ordered. 


“ (ii) Pursuant. to a prior or concurrent written and signed agreement of the trustee 
to give such a writing. 

“The security interest of the entruster may be derived from the trustee or from any 
other person, and by pledge or by transfer of title or otherwise. . . 

2.A writing such as is described in paragraph (i) of subsection 1, signed by the 
trustee, and given in or pursuant to such a transaction, is designated in this chapter as 


a ‘trust receipt.’ No further formality of execution or authentication shall be necessary 
to the validity of a trust receipt. * 


“3. A transaction shall not be deemed a trust receipt transaction unless the possession 


of the trustee thereunder is for a purpose substantially equivalent to any one of the 
following: 


“(a) In the case of goods, documents or instruments, for the purpose of selling or 
exchanging them, or of procuring their sale or exchange. . . .” 
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Speculator on National Bank Stock Denied 
Payment of Value of Shares Upon 
Consolidation With Another Bank 


Section 83 of the National Banking Act provides that any 
shareholder of a national bank consolidating with another bank 
who votes against the consolidation is entitled to have his shares 
in the bank redeemed at their fair market value. A Federal 
district court in Pennsylvania ruled that an individual who 
purchased shares in a national bank for speculation purposes 
after the announcement of the proposed consolidation, was 
entitled to the statutory appraisal and payment for the shares 
so purchased. The Court of Appeals for the Third Circuit 
has reversed this decision ruling that the dissenting share- 
holder’s action was not bona fide and therefore he was not 
entitled to the right of an appraisal. Central-Penn National 
Bank of Philadelphia v. Portner, U. S. Court of Appeals, 
Third Circuit, February 9, 1953, reversing decision previously 
reported at 69 Banking Law Journal 405. The opinion of the 
Court of Appeals is as follows: 


BIGGS, C. J—The complaint recites the following allegations, which, 
since the complaint was dismissed as insufficient in law, must be taken 
to be true. 

The plaintiff, Central-Penn National Bank of Philadelphia, a national 
banking association, on November 29, 1951, entered into a written agree- 
ment of consolidation with the City National Bank of Philadelphia 
under the charter and title of the plaintiff. See 12 U.S. C. A. §§ 33-34a. 
The execution of the agreement of consolidation was announced in news 
articles in the Philadelphia newspapers of November 29 and 30, 1951 
and was duly advertised. On December 12, 1951 all of the plaintiff’s 
shareholders of record were advised by registered letter that the agree- 
ment had been made and were notified that it would be presented to 
them for ratification at the plaintiff’s annual stockholders’ meeting to be 
held on January 15, 1952. The defendant, Portner, purchased three 
hundred shares of the capital stock of the plaintiff on or about January 
4, 1952. Prior to these purchases the defendant had never owned any 
of the plaintiff’s capital stock. Certificates representing the shares pur- 
chased by the defendant were not presented to the plaintiff for transfer 
into the name of the defendant until January 10 and 11, 1952 and the 
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shares were not transferred until January 16, 1952. The defendant 
purchased the three hundred shares of stock with full knowledge that 
the consolidation was pending and that the agreement would be sub- 
mitted to the plaintiff’s stockholders for ratification on January 15, 1952. 
On January 14, 1952 the defendant gave notice of his dissent from the 
consolidation and his intention to have the three hundred shares owned 
by him appraised and the value thereof paid to him. 


The thirteenth paragraph of the complaint alleges that the “De- 
fendant purchased . . . {the} shares of plaintiff’s capital stock for the 
sole purpose of dissenting from the proposed consolidation . . . in order 
to receive as the appraised value of the stock a sum substantially in 
excess of its market value and in excess of the price paid by him.” 


The suit at bar is based on the Declaratory Judgments Act as em- 
bodied in 28 USC §§ 2201-2. The plaintiff charges that defendant is 
not included within those provisions of Section 1 of the Act of November 
7, 1918, as amended, 12 USC § 33, which state that “any shareholder 
of any of the associations so consolidated, who has voted against such 
consolidation at the meeting of the association of which he is a share- 
holder or has given notice in writing at or prior to such meeting to the 
presiding officer that he dissents from the plan of consolidation, shall be 
entitled to receive the value of the shares so held by him . . . , such 
value to be ascertained ... by an appraisal... .’ The court below held 
that it had jurisdiction of the cause of action and that the phrase “any 
shareholder” was broad enough to include the defendant. We agree 
that the court below had jurisdiction of the controversy, but we cannot 
concur in the result reached. 


The provisions of the merger and consolidation statute were intended 
by Congress to protect national banking associations and their share- 
holders. If there is any doubt upon this subject it will be set at rest by 
an examination of the legislative history of the statute. H. R. Report 
No. 408, March 15, 1918, 65th Cong., 2nd Sess., states that “Proper 
provision is made by the proposed law to protect any dissenting stock- 
holder in either corporation,! who does not desire to be connected with 
the consolidated bank.” We emphasize the words “protect” and “dis- 
senting.” Senate Report No. 406, April 24, 1918, 65th Cong., 2nd Sess., 
says in pertinent part: “This bill permits two or more national bank 
associations . . . to consolidate . . . , and provides a means of paying 


1It should be observed that the precise situation presented by the case at bar should not 
arise again because of the provisions of Section 4b of the Act of July 14, 1952, P. L. 580, 
which state that the appraisal provisions of Sections 38, $4 and 34a of the Act of 
November 7, 1918, as amended, USC Title 12, “. . . shall be applied only to shareholders 
of and stock owned by them in a bank or association being merged into the receiving 
association.” [See % 70,172.CCH.} The receiving bank in the instant case is the 
plaintiff, Central-Penn National Bank of Philadelphia. 








174 THE BANKING LAW JOURNAL 


in full any dissatisfied stockholder by arbitration.” We note the use 
of the adjective “dissatisfied.” 


The verb “dissent,” according to Webster’s New International Dic- 
tionary, 2nd ed., means “To differ in opinion; to be of contrary senti- 
ment; to disagree ...” If, therefore, Portner was a bona fide dissenter, 
he differed from the majority of the shareholders of the plaintiff, was 
of a sentiment contrary to theirs, and disagreed with the consolidation. 
But if the allegations of the complaint be true this was not the fact. 
Portner was in favor of the consolidation. If it was not consummated, 
his speculation, if such stock transactions as his may rise to that dignity, 
became worthless. He asserted that he was opposed to the consolidation 
when such was not the case.? His dissent was a mere pretense, and such 
pretense does not entitle the shareholder to the benefit of the statute. 
The interpretation which Portner would have us accept is in disregard 
of the clear congressional purpose. Cf. Guessefeldt v. McGrath, 342 
U. S. 308. [4 91,927}.3 


As to the protection of national banks and their stockholders, it is 
obvious that if any considerable number of stockholders followed the 
tactics employed by Portner, national banking associations could be 
wrecked, not aided, by consolidations or mergers prescribed by the 
statute. In fact, if carried to logical extremes, the tactics employed 
by Portner could force the liquidation of a national bank.* 


The judgment of the court below is reversed and the cause is re- 
manded with the direction to reinstate the complaint and to proceed 
in accordance with this opinion. 


STALEY, C. J., concurring: I agree with the conclusion arrived 
at by the majority, but I would follow a different path to get there. I 


2 While a dissenter cannot expect to receive the full book value of his stock, the award to 
him, as here, will generally exceed the market value which he has paid when that market 
value is substantially less than book. The adjusted book value of the plaintiff’s stock 
was disclosed by it when the consolidation was announced, as $51.64 a share. Its market 
value during the period when Portner bought his stock ranged from a low of 36 to a 
high of $914. Both this court and the court below may take judicial notice of these duly 
rn a _ Cf. Park & Tilford v. Schulte, 2 Cir., 160 F. 2d 984, 990, cert. den. 
. S. 761. 


3 See also Church of the Holy Trinity v. United States, 148 U.S. 457; United States v. 
American Trucking Association, $10 U. S. 584, 542; Fleischmann v. United States, 270 
a roog and the decision of this court in Tonopah Mining Co. v. Commissioner, 


* The disparity between market value and appraisal value of the shares bought by the 
defendant is important in another respect. Section 1 of the Act of November 7, 1918, 
supra, requires that shares surrendered to a consolidating bank for their appraisal value 
“shall be ..- - sold at public auction within thirty days after the final appraisement. . . .” 
Any resulting loss must of course be borne by the bank’s other shareholders. Such loss 
could be very substantial where the number of dissenters were large. We think that the 
other ‘an may not be compelled to bear this burden when imposed by a sham 








THE BANKING LAW JOURNAL 175 


think that the majority has opened a Pandora’s box when it permits 
inquiry into motives or hidden sentiments by corporate officials or by 
the courts in order to determine whether one has assented to or dissented 
from a corporate act. This would impose an intolerable burden of 
inquiry upon those who conduct corporate elections, and, as a precedent, 
would open a new door to litigation with regard to corporate affairs. 
It is an unmistakable invitation to so-called “strike suits.” 


The statute, when read as a whole, indicates that the appraisal pro- 
visions are open only to those who are shareholders at the time the 
consolidation agreement is promulgated by the directors, for they are 
the only ones who have a choice thrust upon them. Willy-nilly, they 
must decide whether to consent to or disapprove of a substantial change 
in the corporation. Those who acquire shares after the promulgation 
of the agreement do so in the face of the proposed consolidation. This 
view is confirmed by the legislative history, quoted by the majority. 
It also has received judicial recognition in cases construing statutes 
substantially identical to that under consideration here. Application of 
Stern, 82 N. Y.S. 2d 78 (Sup. Ct. 1948). See also In re Leventall, 241 
App. Div. 277, 271 N. Y. Supp. 493 (1st Dep’t 1934). This test avoids 
the necessity of determining whether there has been a real, or only a 
pretended, dissent. As said in the Stern case, supra at 82, it is a “test 
which is objective and consonant with commercial transactions.” 





Authority of Corporate President to 
Indorse Negotiable Instruments 


The Supreme Court of Tennessee has ruled that the presi- 
dent of a manufacturing or trading corporation is presumed 
to have authority to discount and transfer negotiable instru- 
ments in the course of corporate business. The court observes 
that a similar result has been reached by courts in Alabama, 
Colorado, Idaho, Illinois, New York, North Carolina and 
North Dakota. Norbert Trading Company v. Underwood, 
Supreme Court of Tennessee, 253 S.W.2d 722. 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §§1068, 1088. 
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Interest Rates 

URING 1953, the level of 

money rates will be deter- 
mined by business activity, ac- 
cording to New York University 
Professor Marcus Nadler. Business 
activity is recognized as the key- 
stone which will influence the sup- 
ply of credit and capital, Federal 
Reserve credit policy, and the 
Treasury’s debt management pro- 
gram. And exercising some effect 
on business activity, both directly 
and through its influence on busi- 
ness and investment psychology, 
will be the international political 
situation. 


Speaking before the annual Mid- 
Winter Trust Conference of the 
American Bankers _ Association, 
Professor Nadler estimated that 
this year’s corporate demand for 
long-term capital should not be as 
large as it was in 1952. Also, due 
to the satisfaction of a large meas- 
ure of the pent-up demand for 
housing, the supply of home mort- 
gages should be somewhat below 
last year. On the other hand, with 
respect to tax-exempt securities, 
such issues will probably be in 
greater volume than a year ago; 
the supply of materials available 
for public works and construction 
will expand, and the sale of tax- 
exempt securities could be further 
stimulated by a downward trend 
in interest rates. 


With respect to the needs of the 
Treasury, Professor Nadler noted 
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that it should be operating with a 
cash surplus during the first -half 
of this year and in a position to 
repay some outstanding indebted- 
ness. Whether or not the Treasury 
will have to borrow during the sec- 
ond half of the year will depend, 
of course, on the ability of the Ad- 
ministration to curtail expendi- 
tures. In any event, he did not 
feel that new borrowing was likely 
to play as important a role as re- 
funding operations. In this con- 
nection, in the final six months, 
when almost $8 billion 2 per cent 
bonds of 1951-53 mature, a con- 
version of some portion of this 
issue into long-term obligations 
appears likely. It remains to be 
seen, however, whether the Treas- 
ury will merely endeavor to “mop 
up” funds that may be available 
for investment in long-term Gov- 
ernments, or whether it will engage 
in active competition with cor- 
porate and mortgage borrowers for 
a portion of the savings of the 
country. 

Professor Nadler declared that 
the supply of long-term funds seek- 
ing an outlet in bonds and in 
mortgages will be larger than last 
year. He directed attention to 
the fact that contractual savings 
through insurance companies and 
pension funds will be larger than 
in 1952; that, as long as business 
activity remains high, the volun- 
tary savings of individuals will 
continue to grow rapidly. And 
not to be overlooked are negative 
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savings—the repayment of debt— 
which will be extensive. Amorti- 
zation of corporate mortgages, 
sinking fund redemptions of bonds 
and preferred stocks, will expand 
the available funds of institutional 
investors. 

If one were to exclude the pos- 
sible repercussions of Treasury re- 
funding operations in the long-term 
market, an analysis of the forces 
of supply and demand would seem 
to indicate that the supply of in- 
vestment funds will be adequate; 
that, toward the end of the year, 
supply will be somewhat larger 
than demand; and that this favor- 
able supply-demand relationship 
should have some impact on long- 
term rates. 


“As regards long-term rates,” 
remarked Professor Nadler, “one 
may therefore conclude that their 
movement will depend to a large 
extent on the Treasury’s debt 
policy. If Treasury policy should 
be to compete actively with in- 
dustry and mortgage needs, then 
long-term rates may remain either 
at their present level or witness a 
moderate increase. It goes with- 
out saying that if the Treasury 
should offer a 30-year 3 per cent 
bond, a downward readjustment 
in prices of presently outstanding 
AAA corporate bonds is bound to 
take place. The presently out- 
standing long-term marketable 
Government obligations seem to be 
adjusted already to a 3 per cent 
long-term obligation. If, on the 
other hand, the Treasury should 
go slowly with its refunding opera- 
tions and not actively compete 
with the private sector of the 
economy for the savings of the 
people, long-term rates of interest 
toward the end of the year may 
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witness a decline from the present 
level.” 

With the adoption of a realistic 
debt management policy, concluded 
Professor Nadler, the supply of 
funds seeking an outlet in bonds 
and mortgages should equal or ex- 
ceed the demand from the civilian 
sector of the economy. Under such 
circumstances, long-term rates 
could either remain unchanged or 
experience a moderate decline. 

As far as short-term rates are 
concerned, these will be influenced 
by the demand for bank credit and 
Federal Reserve policy. “If the 
latter are based on the realization 
that the increased volume of bank 
loans is the result of economic 
forces over which the banks had 
no control and there was little if 
any abuse of either bank credit or 
of the rediscounting privileges, 
short-term rates, with normal fluc- 
tuations, on the whole should re- 
main stable.” 


Securities Markets 


The New York Stock Exchange 
has released the “Report of the 
Special Committee on Broadening 
the Auction Market on the New 
York Stock Exchange.” The re- 
port points out that a thriving 
securities market is a necessity to 
both industry and the millions of 
people who own shares in industry. 
Billions of dollars of new securities 
have been created in this century 
and, without liquidity or market- 
ability, only a fraction of this total 
could have been channeled into 
the hands of the public. Without 
such liquidity or marketability, the 
economic growth of the country 
would have been retarded. 

In this connection, reforms in 
federal taxation are suggested. It 
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is recommended that the capital 
gains tax be revised; that the hold- 
ing period (long-term) be reduced 
from six to three months; that 
there be enacted a 50 per cent re- 
duction in the effective rate on 
capital gains; finally, that the al- 
lowable capital loss deduction from 
income be increased from $1,000 
to $5,000 per annum. Also recom- 
mended is an individual income tax 
credit of 10 per cent of dividends 
received on equity securities. “The 
broad objective,” as stated by the 
report “should be the eventual 
elimination of any tax on capital 
gains and also elimination of double 
taxation of dividends.” 


Among other recommendations 
are the elimination of the New 
York State Tax on stock transfers, 
and various amendments to the 
Securities Act of 1933 and the Se- 
curities & Exchange Act of 1934. 

The philosophy of Federal tax- 
ation evolved in the past twenty 
years has been detrimental to our 
economy. Such philosophy, ap- 
parently, has been based on the 
theory that individual initiative is 
unwholesome and possibly danger- 
ous. Tax laws, in effect, seem 
designed to hinder capital accumu- 
lation, as well as capital growth by 
individuals and by industry. 

It is quite obvious, notes the re- 
port, that capital has come to be 
regarded as a source of immediate 
tax revenue rather than as an asset 
to be built up for future produc- 
tion of income. Lost sight of is the 
fact that profit is the keystone of 
our capitalistic system. It is also 
noteworthy that high personal in- 
come tax rates have tended to dis- 
courage capital accumulation 
through individual savings and 
that double taxation of dividends 





THE BANKING LAW JOURNAL 


—first as to income of the corpora- 
tion and then as income to the in- 
dividual—is a classic example of 
unjust taxation. 

With respect to capital gains 
taxation as a revenue producer, it 
is “unreliable and self-defeating.” 
This tax is imposed only when an 
investor liquidates his holdings. 
Naturally enough, when securities 
prices are high, people are reluctant 
to sell because of the size of the 
tax bite — and this indisposition 
to sell accentuates the rise in 
prices. On the other hand, there 
is less reluctance to dispose of 
commitments when prices are low 
and the tax bite is smaller. Not 
only does selling at this point ac- 
centuate a decline in prices, but 
it also results in a proportionately 
smaller return to the Government. 
Canada, we are reminded, has no 
capital gains tax. 

This country has grown and de- 
veloped under a system of free 
enterprise. To insure the success- 
ful functioning of free enterprise, 
what is needed is a tax policy to 
encourage profits, stimulate the 
growth of investment, encourage 
the expansion of business and the 
creation of employment. 

Trading volume on the New 
York Stock Exchange in 1952 was 
substantially lower than it was 
twenty-five years before. This is 
quite remarkable in view of the 
fact that the number of listed 
shares was four times greater. Cer- 
tainly, this reduction in trading 
volume is in sharp contrast with 
the upward surge of business and 
industry in the last ten years.* 

The growing interest of the pub- 
lic, however, is strongly indicated 
by the increase of 1,300,000 in 
shareholders in American industry 
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since 1949. The recent Brookings 
Institution Survey disclosed that 
6,490,000 individuals held shares of 
stock in American corporations. 


Gold 

In a recent analysis, the Bank 
For International Settlements has 
estimated the total of private gold 
hoards in various parts of the 
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world at roughly $11 billion. 
Hoarding or ownership of gold is 
prohibited in this country. 


The above estimate of hoarding 
excludes all of the yellow metal 
that has gone into industrial use 
over the years. Some idea of the 
relative magnitude of the hoarding 
can be gained from a comparison 
of this $11 billion figure with the 
official gold reserves of all Gov- 
ernments of the world, excluding 
this country and the Soviet Union. 
As of the end of September, 1952, 
such holdings were approximated 
at a figure of $10.8 billion. 


What is curious about the whole 
situation is that this vast store of 
idle and unproductive money ex- 
ists in a world plagued by a short- 
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age of dollars for trade purposes. 
The BIS estimates that more than 
half of all the hoarded gold lies in 
the Orient, and that the Middle 
East, Latin America and Africa 
also harbor large sums. The gold 
hoard in France has been variously 
estimated at between $2 and $4 
billion. 

Gold hoarding accelerated sharp- 
ly in 1951, reflecting events in 
Korea and the inflationary after- 
math. In that year, it is estimated 
that 59 per cent of the known 
world gold production disappeared 
into private hands, while only 15 
per cent was added to official gold 
reserves. In the previous five years, 
from 46 to 58 per cent of total pro- 
duction had been added annually 
to official gold reserves. 
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, .« More than 50% 
of our employees 
are on the 


Payroll Savings 
Plan...” 


PAUL W. JOHNSTON 
President, Erie Railroad 


“We on the Erie Railroad are extremely proud that 50% of our 
employees are on the Payroll Savings Plan for U. S. Defense 
Bonds. These thousands of employees are regularly providing 
for their own future security and at the same time contributing 
to the strength of our national defense. The American habit of 
thrift and regular purchase of U. S. Defense Bonds Shares in 
America are evidences of good, sound citizenship.” 


Good sound citizenship . . . the Ameri- 
can habit of thrift... a belief that a 
strong America is a secure America... 
a management that makes the Payroll 
Savings Plan available to all its em- 
ployees—these are the reasons why 
more than 50% of Erie Railroad em- 
ployees are enrolled in the Payroll Sav- 
ings Plan? 


For the same four reasons, more than 
7,500,000 employed men and women in 
thousands of other companies are active 
members of the Payroll Savings Plan— 
their take-home «avings in the form of 


The U.S. Government does not pay for this advertisement. It is donated by this publication 
in cooperation with the Advertising Council and the Magazine Publishers of America. 


U. S. Defense Bonds total more than 
$150,000,000 per month. 

Is your company in the “more than 
50% participation” group? If it isn’t 
please bring this page to the attention 
of your top executive. Tell him the 
Savings Bond Division, U. S. Treasury 
Department, Suite 700, Washington 
Building, Washington, D. C., will be 
glad to show your company how to con- 
duct a person-to-person canvass that 
puts a Payroll Savings Application 
Blank in the hands of every employee. 
That’s all you have to do. Your em- 
ployees will do the rest. 
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M/ Sgt. 
Harold E. Wilson, USUCR 
Medal of Honor 


He Held On All Night 


Our OF THE SPRING NIGHT, the Red 
banzai attack hit like a thunderstorm. 
The darkness exploded into a night- 
mare. But Sergeant Wilson went into 
action at once, rallying his men. 


Bullets disabled both his arms. Re- 
fusing aid, he crawled from man to 
man, supplying ammunition, directing 
fire, helping the wounded. 

A mortar shell blew him off his feet. 
Dazed and weakened, he held on, lead- 
ing the fight all night till the last Red 
assault was beaten off. At dawn the 
Sergeant had saved not only his posi- 
tion, but the lives of his men. 


“In Korea,” says Sergeant. Wilson, 
“T didn’t think about where our weap- 


ons came from—I just thanked God 
they were there. 


“Now, back home, I realize what’s 
behind those arms. The united strength 
of millions of thrifty, hard-working 
folks—who are investing in U.S. De- 
fense Bonds. Maybe you’ve thought you 
were just saving money. Believe me, 
you're saving men’s lives, too!” 


* * * 


During April, women volunteers all over 
America will be calling on business and 
professional people to enroll them in the 
Bond-A-Month Plan. If you are self- 
employed, enroll in the. plan—a sure, safe 
savings system designed especially for you! 


The U. S. Government does not pay for this advertisement. It is donated by this publication 
in cooperation with the Advertising Council and the Magazine Publishers of America, 
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